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PREFACE 


The Vyavaharakanda, the twelfth Section of Laksmidhara’s 
Krtyakalpataru was published in 1953 as No. CXIX in the 
Gaekwad’s Oriental Series. The learned editor, Principal K. V. 
Rangaswami Aiyangar, remarked in his Preface to that volume 
that ‘an English Introduction giving a comparative examina- 
tion of the views expounded in the Kanda, in relation to the 
literature to which it is a contribution, and an Index of half- 
verses would appear in a Supplementary Volume owing to the 
extraordinary bulk ( pp. 846) of the text of the Vyavaharakanda. 

It now gives us great pleasure in publishing the promised 
Supplementary Volume as No. CXXVII in the GOS. It is 
hoped that the treatment of the subject by one who has devot- 
ed a major part of his life to a critical study of the Dharma- 
éastra will be found most thoughtful and thought-provoking. 
Other parts of the Krtyakalpataru are under preparation and 
will be published without any delay. The active literary life of 
Principal Aiyangar even in his advancing age is very admirable. 


Oriental Institute, G. H. BHATT 
Baroda. 
26-2-1958. 
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Preliminary > 

Laksmidhara devotes the twelfth section ( kanda) of his digest ( ntbandha) 
to an exposition of legal procedure and civil and criminal law, These are all 
based ultimately on Dharma, whose nature and sources have been dealt with in 
the first Randa. The section which immediately precedes that on Vyavahara is 
that on Rajadharma. Both are oriented to the four-fold aims of existence and 
the ways of securing them. These are dealt with in the first nine sections of 
the Digest, and are summed up in the last section which deals with emancipa- 
tion (Moksa). In the Rajadharmakanda (Pp. 154), Laksmidhara cites two 
verses as from Narada ! to show that vital features of regal duty can be sum- 
med up as constant attention and help to good men, and the restraint of bad 
men, and that they may be further regarded as protection (in the widest sense} 
of subjects { prajaraksa ), subordination or submission to the aged and wise, 
seeing to the settlement of disputes between men ( darsanam vyavaharanam ) 
and protecting himself, 7. ८, as the embodiment of the State. The elaboration 
of the last two, among these duties, will show how Vyavaharakanda is the na- 
tural supplement of that on Rajadharma. 

Definition of Vyavahara 

Vyavahdra is used in different senses. In popular usage, it means only a 
transaction or proceeding. It denotes also a law-suit or a dispute which is 
taken before a court of law for settlement. Vyavahira is sometimes used in 
the restricted sense of legal procedure. Thus, CandeSwara deals with only legal 
procedure in V yavahara-ratnakara and so does Vacaspatimigra in his Vyavahara- 
cintāmani. Both use the word vivada ( ordinarily used in the sense of a dispute 
ora law suit ) in place of uyavahara. Jimutavahana in his classical treatise on 
judicial procedure ( ed. Sir A. Mookerjee, 1912) avoids ambiguity by using the 
expression Vyavaharamatrka as the title of his book. Most treatises on Vyava- 
hava deal, as is done by Laksmidhara, with both procedure and substantive law, 
८. ७. Varadaraja's Vyavaharamrnaya and Nilakantha’s Vyavaharamayikha, 


Laksmidhara uses the word vyavahara in the wider sense. He defines 
l ubject of a dispute between a plaintiff and a defendant 

1 The first of the two verses is found-in the printed Naradasmrti ( ed. 
Jolly), XVII, 17. The second verse is found in the printed text, p. 220 ( XVII, 
33) with dharma in place of uri, The two do not run continuously, 


2 


in a court of law ( arthi-pratyarthinor vivada-visayah ). He cites ( p. 40) the 
well-known etymology of the term by Katyayana as a proceeding that removes 
(kāra ) various ( vi ) doubts (ava) in a court of law. The verse that precedes 
the one in which the etymology is given has been variously explained by digests, 
and illustrated by examples. A legal position ( dharmakhya ) has to be estab- 
lished by effort, as by the production of evidence, as in the case of a landed 
estate in which there has been an interruption of occupancy ( bhoga ) which is 
taken before a tribunal. Vijñāneśvara (II, 1) defines Vyavahara as the asser- 
tion of one’s rights as against the opposition of another (anyavirodhena ātma- 
sambandhitaya kathanam vyavaharah). Laksmidhara, in explaining “ vyava- 
hara”’ in a sūtra of Gautama, defines it as that which helps to establish a final 
decision ( vyavastha-sadhanam ), and brings under it the sources of Dharma, 
like the Vedas and their Angas, the Upavedas, Puranas, Dharmasastra and 
Arthasdstra. Buhler, on the other hand, translates vyavahara in the sūtra of 
Gautama (XT, 21) as “administration of justice.” (infra, p. 12). 

The King as Administrator of Justice 


As the adjudication of disputes and the administration of justice general- 
ly, including the punishment of persons guilty of crimes, constitute regal (or 
State) responsibility, Manu’s description of how the King should begin to 
function in this way is cited, to begin with, by Laksmidhara (p.7). The king 
is the fountain of justice. To fulfil this duty, he has to enter the hall of justice 
daily, on the second eighth part of the day, ४. ८. between 7-20 and 9 in the fore- 
noon to look into disputes. He may remain in court till noon. He should be 
accompanied by Brahamanas, along with ministers. That this was not a mere 
ideal but was actually practised by even powerful rulers is shown by the testi- 
mony of Megasthenes (Frag. XXVII.) who states that “the king (१. e. 
Candragupta Maurya) remains the whole day in court, without allowing the 
business to be interrupted. ” Kautilya rules that when in court, the king 
Should be easily accessible to litigants and he should not allow them to wait 
long. (Arthasastra, 1,19). The court of justice has been described as dharma- 
sthana, dharmasana ( Manu, VII, 23) and aharmadhtkarana ( Katyayana, verse 
52). Kalidasa and Bhavabhiti use the term dharmdsana to describe a court of 
justice, 


The King must enter the Court of Justice, accompanied by learned Brah- 
manas, who are ‘ skilled in doing things that are appropriate to place and time ” 
( p. 8) and by able ministers, and he must do so in a humble way (०८८८८८५) 
obviously as a mark of his feeling of heavy responsibility. He should not cause 
fear or embarrassment to suitors by appearing in regal splendour. 


He should 
daily administer justice according to the dicta of gasiva and custom. He 


1 See Katyayanasmyti, Eng. Trans, by P. V. Kane, 1933, p. 122 


3 


P 


3 


should begin his work as judge after worshipping the guardians of the quarters 
( lokapālāh ). The king should control himself and not show anger ( Yājña- 
valkya, II, 1), nor be covetous ( lobhavivarjitah )i. e. have any personal interest 
in the suit before him. His advisers should be experts in Dharmaśāstra and 
Arthaśāstra. Dharma resides in good men, and the source of Dharma, in ad- 
ministration, is the King acting as a judge ( p. I0 ). He should, as far as pos- 
sible, in the many calls on his attention, administer justice in person and im- 
partially ( a-pakşāntara, p. II). His ideal should be Yama, the Judge of the 
Dead (p.1t). A wrong decision of a previous ruler should not be treated a 
precedent ( p. 17). When smrti rules seem to be in conflict, he should follow 
that rule which seems most reasonable ( yuktiyukta) and equitable ( nyāyya ). 
If there is a conflict between a rule of Dharmaśāstra and a precept of Artha- 
śāstra, the former should prevail. Enjoyment without interruption of a pro- 
perty for three generations is held by some Smrtis to be a source of ownership, 
but if it is stridhana, he who enjoys it is to be punished as a thief (p. 14) and 
prescription will not apply. It is so also with regard to the king’s property, 
( Narada, II, 75). The king should try to trace truth in conflicting depositions, 
as a hunter can trace animals by their hoof marks (p. 15). Skilled liars may 
speak falsehoods that seem to be truths. The king should show skill in un- 
ravelling falsehoods and discovering truth. A king who shows such skill as a 
judge wins this world and the next (p.17). The king who does not attend to 
suits, thinking only of his comfort will be “ burnt ” (in after-life), The king, 
as judge, should not overlook a clear rule, and decide by mere fiat, as such a 
course will mean ruin to him (0.78). 


Customary Laws ( Desacarads ) 


The principle to be followed in regard to customs and usages is laid down 
by Gautama (XI, 20.21): they should not be opposed to sacred texts. With 
this provision, cultivators, tradesmen, herdsmen, artisans and money-lenders 
can make rules to be followed by their respective classes, Family customs, 
caste usages etc. should not run against Sastra, and if they do so, they will be 
invalid (p. 20). Even in the case of the usages of pratiloma born castes, their 
validity will be upheld unless they are contrary to Sastras. To ignore such 
customary law will cause discontent ( prajal praksubhyate, p. 20 ). i illustra- 
tions, we have Brhaspati’s rule that among the people of the south ला. 
cousin marriages, the eating of beef by artisans in Madhyadesa, and of fish in 
the Eastern regions, etc. are to be allowed for the parties following them, and 
they are not to be called on to perform expiatory rites. Laksmidhara cites 
Gautama’s rule that those who follow such practices have authority to do 
30, So long as they are not in conflict with sacred precepts (dmnayaih aviruddhah 
Pr amanam, p. 109). The king should give a decision in matters of such usages, 
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after having learnt then from those in each class or ६1०९ or group who have 
authority to speak of them (p. 19). Brhaspati’s dictum that in cases where a 
rule is violated or what is forbidden is done, the king should take over the 
properties of the persons who do so, leaving them only bare means of subsistence 
and clothing, is explained by Laksmidhara as not applicable to cases where 
local practices (desacara) permit them. The conventional practices of commun- 
ities should be ascertained carefully, recorded and authenticated by the royal 
seal, so that they may be applied in cases concerning such conventions (p. 23 ) 
The practices are valid only in the areas in which they are followed and among 
those who follow them. The subject has been dealt with fully in Gyhasthakanda, 
Introduction, pp. 22-24, and the corresponding portions of the Text. 
Pradvivaka (Chief Justice) 


If the king is unable, through pressure of other duties (kdrydvasat) is 
unable to preside himself over a trial in court, he can delegate his duties to a 
pradvivaka, who will be the Chief Justice. The person chosen for the office 
must be a Brahmana, who has mastered the SAstras (-$astraparaga). He should 
be well-born, mentally active and vigilant, impartial, incorruptible, of suave 
manners, good tempered, hard working and a believer in after-life ( Katyayana, 
p. 25). The Pradvivaka, according to Brhaspati ( p. 25) is so called because it 
is his function to interrogate the parties ( frcchats) and he speaks sweetly to 
the parties. Truthfulness is among virtues the highest to be looked for in a 
Pradvivaka rules (Gautama, XIII, 31). Some smrtis hold that when the king 
is himself presiding over the court of justice, he must have the chief justice 
( pradvivaka ) to advise him, but the chief justice exercises in such a case only 
an advisory function. The chief justice should under no circumstance hold 
private talks with the parties to the suit—a rule which applies also to the 
assessors or puisne judges ( sabhyak) who should also be appointed to assist the 
chief justice. The number of the sabhyas is fixed by Manu at three as a 
minimum, but according to Brhaspati they may be five or even seven. Like 
the chief judge the sabhyas should be appointed by the king, and in qualities 
that they must possess they must be like the chief judge. But while the 
pradvivaka must be a Brahamana, the assessors can be Ksatriyas or Vaigyas, af 
Brahmanas are unavailable, but they must possess the requisite qualifications, 
According to ViSvaripa the functions of the assessors are only advisory and 
not administrative (II. 4). Justice is administered only by the king and in 
his absence by the chief judge. 


Other Members of the Court 
Without exercising judicial or administrative functions, 


required to be appointed in every court of justice. 
announces the decisions in the suits and proclaims 


certain others are 
These are the herald who 
its terms, the Accountant 
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( ganaka ) who has to compute the exact amount of the claims, the Clerk of the 
Court ( Lekhaka ) who should write down the statements, and judgments that are 
delivered, and the Bailiff or Sadhyapala; who should be a Sidra, who has to 
serve the summons, and watch the parties and witnesses. Water should be kept 
in the court room for refreshment of parties and witnesses under examination, 
and fire and gold to be used, if necessary when ordeals are imposed. 
Amicus Curiae 

The chief judge and the puisne judges (sabhyas) are appointed to 
constitute the court. But learned Brahmanas accompany the king into court, 
and though not appointed (aniyukta ) they may be asked to give their opinions 
to the king or the judges on difficult problems of law that may arise during a 
trial. Such persons merely express opinions when asked to do so. Their duty 
ends there. Persons present in court who offer opinions and intervene in trials, 
without permission are punishable. Trials must he in open court. The private 
individual who offers his view, whether appointed to give it (niyukta) or 
volunteers it (aniyukta) must speak impartially (Narada, p. 33). The 
members of the bench should speak what is right and decide justly, whether 
the king will follow their verdict or not ( Katyayana, p. 34). 


Smrtis are full of admonitions to judges and to those who take part in 
trials to be just and impartial and avoid corrupt practices, by holding before 
them not only immediate punishment for bribery, but a bad future after death, 
The sabhya who sits silent in court, without expressing his views when wrong 
things are about to be done, must be held to share in the wrong. (p. 37). The 
sabhya should express his opinion only after careful consideration of the matter 
in dispute and under trial ; he is liable for punishment otherwise, both in this 
world and in the next. An unjust judge must be exiled (nirvasyah, p. 39). 
A judge who takes sides will have his whole property confiscated. ( Visnu, p. 39) 
Similarly a judge who does not take trouble to apply his mind critically to a 
case and errs through it is also punishable ( Brhaspati. 1,76). 


Parisad 

When cases involving business transactions come up, the king (or chief 
judge ) can convene assemblies ( parisad ) of merchants or business men of good 
families and standing, and of mature age to watch the proceedings and advise, 
when so asked. (Katyayana, 58-59 ). Association in trials of experts was 
common, Thus in Mrcchakagika a chief merchant ( pura-Sresthin ) anda member 
of the kayastha caste ( the Sresthin’s Secretary ) are associated with the judge in 
the trial of Carudatta. 


Kinds of Tribunals 
According to Brhaspati courts of justice are of four kinds: an established 
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court ( pratisthita), in a fixed place or town, a circuit court (‘ moving”, 
apratisthita ), a court constituted under royal warrant whose chief jucge can 
use the royal seal ( mudrita ) and the court over which the king himself presides 
(Sasita). The Court of Justice over which the king or pradvivaka presides 
should be in the fort within the capital (see Rajadharmakéuda. p. 42). The 
Court sits on all days except the eighth, fourteenth and fifteenth ¢éthis. Great 
stress is laid on employment of elderly persons as judges, assessors and as 
amicus curiae (9. 38), apparently to ensure learning, experience and sobriety of 
view. 

Gradation of Courts 


The chief court is the one on which the king or chief justice presides, But 
Narada and Yajfiavalkya ( 1,30) declare that suits may be tried in village courts 
( kulāni ) courts of corporations ( $reni) assemblages of people (gaia, pūga ). 
The first three must have been like the later paficayat courts. The terms have 
been interpreted in different ways so as to bring almost all types of groups under 
one or other of them (See Medhatithi on Manu, VIII, 2). Kautilya makes a 
distinction between ordinary civil law courts, under which the various divisions 
natned above will come, and criminal courts, styled kantakasgodhana, ** means of 
removing thorns,” 7. e. troubles to people in the way of crimes. In Dharma- 
astra the imposition of penalties for crimes is a function of the king. While 
the ordinary rule in civil cases is that the king should not initiate proceedings 
in court (Manu, VIII, 43), it is restricted to civil proceedings generally, and in 
the case of crimes the king can and must take the initiative (Apararka, p. 605 ) 
The Kaufiliya mentions two types of Courts: Dharmasthiya and Kantaka- 

Sodhana. Five out of the eighteen titles of law (vivadapadas) deal with 
criminal offences and trials under them must come before separate courts, and 
ultimately to the king for award or confirmation of sentences. The king has 
both police and magisterial duties. He uses either the ordinary police or secret 
service agents, ( stobhaka or private detective or sūcaka or C. I. D. agent ). 


The judicial tribunals mentioned in smytis were thus of a representative 
character for most local cases. They included among judges not only persons 
Jearned in “ law ” (smrti) but also persons having local, communal or profes- 
sional knowledge and experience. The courts had thus an elasticity wanting in 
modern courts (Gururaja Rao, Ancient Hindu Judicature, p. 15). No trials 
are by a single judge ; even the king is assisted. A very high moral and legal 
responsibility is laid on all who try cases or help in them, and heavy punish- 
ments both secular and spiritual are indicated for those who error. 

The Four Bases of Vyavahara 


On 9. 41 occurs a citation of two verses of Narada, which have caused a 
considerable amount of confusion in treatises on Hindu Law and Polity. The 
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two verses translated without bringing in- preconceived ideas of royal power in- 
to it will run thus: “The four “ feet ” ( catuspada ) of a vyavahdra (a case be- 
fore the court) are Dharma, Vyavahara, Caritra and Rajasasana, and among 
these each succeeding overrides those preceding. There, Dharma rests on Truth 
( satya), Vyavabara on evidence ( séksisu), Caritra ( Custom ) on records in book 
form, and Rajasdsana on an order of the King.” The same verses, with slight 
variation occur in Kautilya’s Arthasdstra, p. 150. Under this dictum, Raja- 
éasana, if interpreted as it has been by some modern writers (like Dr. Jaya- 
swal, १ and Dr. Shama Sastri) as royal edict, it will imply that by fiat a king can 
over-rule customary usages, as well as Dharma, and that Narada exalts the 
power of the king to absolutism. Dr. J. Jolly loosely translated the verses 
thus: ‘‘ Virtue (Dharma ) a judicial proceeding, documentary evidence and an 
edict from the king are the four feet of a lawsuit. There virtue is based on 
truth; a judicial proceeding (rests) on witnesses; do¢umentary evidence 
(rests ) on declarations reduced to writing ; an edict ( depends ) on the pleasure 
of the king.’’ (S. B. E., Vol. 33, p. 7). This loose translation has been outdone 
by Dr. Shama Sastri’s version ( Arthasistra, Eng. Trn. 1929, p. 170 ) :-- Sacred 
law ( dharma), evidence ( vyavahdara), history (cartiva ) and the edicts of kings 
( rajasdsana ) are the four legs of Law. Of these four in order, the later is 
superior to the one previously named. ” It has already been noted that customs 
which contravene smrti are invalid ; and cariira, custom, as recorded by order 
of the king in books were like Sir Charles Tupper’s Punjab Customary Law 
( 1881) and R. A. Steele’s Law and Custom of the Hindu Castes in the Southern 
Maharatta Country. 


How greatly the translators have departed from accuracy will be seen if 
the terms are translated and interpreted correctly in accordance with the next 
verse and legal usage. The word vyavahdra (or vivadirtha to use the variant 
reading) only means “ the subject matter of a suit”, Its validity will thus 
depend, according to Dharmasastra, in the descending order on the king’s 
(i.e. the court’s) order (7djaSsdsanam, as the king was also the chief judge), 
customary law, as recorded in books, ( caritram pustkaraayam ), the matter under 
trial ( vyavahdra ) as deposed by witnesses ( vyavhdrasca saksisu ) and Dharma, 
which is rooted in Truth ( satyasthito dharma). In the view of those who have 
seen in these verses proof of regal absolutism, and power to legislate, like the 
by proclamation, the king oan make or unmake laws by mere 
fiat, even if they contravene morality, donde as the ideals of life. * A claim 
for absolute authority can 80 10 further, Those who have given this inter- 
pretation overlook the fact that the very same authorities they ry on 

(c.g. Kautilya and Narada ) have declared unequivocally that where there is an 
पक oe sa es 


1 Manu aiid Yajhavalkya, Pe 74: 


Tudor Kings, 


8 


apparent discord between Dharma and Nydaya (Logic, reason) the latter must 
give way, and Kautilya’s emphatic adjuration to the king to act in strict 
accord with Dharma ( yasmin arthe virudhyeta dharmenartham viniscayet, p. 150 ). 
The king is the mainstay of Dharma, and the means of its diffusion (7474 
dharmapravartakah, ७. 350) by maintaining the enjoined duties of the four 
varnas ( caturvarndsramasya acararaksanat). Dharma is of Divine origin, and 
it cannot be inequitable or illogical, and the injunction of Kautilya to apply 
logic and equity (ny@ya) and of Brhaspati to apply intelligence (yukti) in 
interpretation of Dharma, which being Divine is infallible, are based on this 
hypothesis. The laws ( Dharmo rijakrtasca ) which has to be maintained by 
the King, according to. Yajfiavalkya (II, 186) must be such as are not in 
conflict with “true Dharma” ( nijadharmavirodha ). The dictum of Manu 
(VII, 13) that orders that the king may pass occasionally to suit the moment, 
but without infringing true Dharma must be enforced is thus illustrated by 
Medhatithi: If the king orders that during the celebration of a marriage in 
the house of a minister or royal favourite(zséa) the city should observe a 
festival, that all must appear on the occasion, or that no animals should be 
killed or birds snared on certain days, or that creditors should not arrest and 
detain debtors on certain days, his orders should be obeyed. It is noteworthy 
that such are the kinds of laws made by Asoka, as evidenced by his Edicts, 
The injunction to the people to obey these orders is itself evidence of the king’s 
authority and attitude to Dharma being under public scrutiny. 


The verses in question have been interpreted by the Smpticandrika 
( Vyavaharakanda, ed. Mysore, pp. 23-24) thus. A Rsatriya has contacted the 
queen secretly, and when caught, he denies the offence through fear of death 
sentence and the witnesses he cites perjure themselves to save his life. Here 
there is a conflict of Dharma and Vyavahdra (resting on the evidence of 
witnesses). Again an abhira——( shepherd tribe) accuses a man of adultery 
with his wife, but by the recorded custom of Abhiras’ adultery by its women 
is no crime, and he defends himself by referring to his custom ; 
(custom ) overrules both vyavahara (evidence in court) and Dha 
administrative order the King directs the house of a Brahman 
inviolable in Law, to be entered by his police in search of a rimin 
king’s order over-rides Dharma. 


here caritra 
rma. By an 
a, which is 
al; here the 


Madhavacarya ( Parasara-M adhaviya, 
gives another illustration to explain the rule, 
tery is no offence, while in ordinary law it is, 
a Malabar woman pleads the custom in defen 
evidence ( vyavaharagca saksisu ); but if the kin 
the custom no adultery should be tolerated wi 


ed. Islampurkar, III, Pp. 18-19) 
By the custom of Malabar adul- 
A person caught in adultery with 
ce and is acquitted, in Spite of 
8 had ordered that in Spite of 
th Malabar women, his Sisanam 
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must be upheld and the offender punished: It is to enable local or communal 


usages to be explained, even when recorded, that local assessors are brought in 


trials before the Courts. 

. Rajasasanam may be translated as a decision of the king in a matter in 
dispute in which local usages and smrti rules are cited on opposite sides and 
seem balanced ; if, in such a case the king gives a decision, that will be the rule 
for the future in similar cases ( Paragara-Madhaviya, III, p. 180). When there 
are no witnesses or documents, nor possession, and no scope for an ordeal, and 
_ there are no texts on local usage, the King must decide and his decision ( $@- 
sanam ) will become binding in this case and similar ones in future. + 


Rules for the Trial ( Vicaravtdhth ) 

The Court should be located in a well-built house within the Fort, welt 
supplied with water and shady trees. Its hall must have images or pictures of 
gods ( pratyalekhyadevatah ): It should have water for refreshment of parties and 
a fire for use in ordeals. If the day is divided into eight parts, the time for the 
Court beginning is work in the second eighth 2. ८. from 7-30 A.M. The court 
may go on till noon. 


Steps in Enqutry 

The four steps in the enquiry are: the plaint ( pirvapaksa) ; the 
defendant’s reply (uttara ) ; the Court's decision as to who should begin and on 
whom the burden of proof lies (pratyakalita ) ; and evidence as proof ( kriyapada ). 
According to Narada the first step is to record the plaint and the reply of the 
defendant (agama) decide next the section of the law ( vyavaharapada ) within 
which the matter will come, proceed with the investigation (८22४४६ ) and come 
‘ toa decision ( #irnaya.) If the statement in the plaint is denied as untrue 
( mithyokta ), the enquiry has four stages. So also in case of a special plea admit- 
ting the charge but qualifying it with a counter-claim, in such a way as not to 
go against the defendant ( pratyavaskandana ), and citing a previous decision 
( pran-nyaya ), but in case of the admission of the claim, it consists of only two 


stages ( Brhaspati, p. 45), 


Demeanour of Parties in Court « 

‘It is disrespect to the Court if the parties come into it with dis-shevelled 
hair ( muktakesi), disshevelled clothing (muktakaccha ), without the sacred 
thread worn as it should be ( anupavita ), or without the second cloth worn 
above the body (anuttariya), or sit down unpermitted by the Court, wear 
garlands, or hold up the left arm. These constitute discourtesy, or contempt of 


court. 


1 See my Indian Cameralism, 1949, pp. 103-110. 
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Judges’ Consideration for Plaintiff or Parties 


It is natural for litigants, who have to resort to courts for the first time 
to feel shy, or embarrassed or even to lose their mental balance or temper, 
when questioned. If the judges resent manifestations of temper from parties, 
the case will be affected. Manu (VIII, 312) advises the king (as a judge) 
always to forgive litigants who inveigh against him. But, an enraged party in 
a suit may often blurt out the truth in anger, and the Clerk of the Court is 
therefore enjoined to record what an angry party utters in anger (p. 48). 


Commencement of the Suit. 


When the party who wishes redress from Court comes into it in a humble 
manner, supplicating justice, the King (or Judge) should reassure him by 
asking: ‘‘ What is your business? What is your grievance? Be not afraid! 
Speak out.” (p. 47). He should also ask “ By whom, in what way, when 
and for what reason were you injured ? ” ( ib.). Whatever is given as a reply 
‘to these questions should be taken down in writing, after further questions and 
consideration along with the assessors, and the recorded statement should be 
attested by the seal of the King or Judge (p.51). After making his complaint, 
the plaintiff should apply for some restraint to the defendant (to ensure his 
attendance when summoned later by the Court) but such restraint ( dsedha ) 
should not cause any physical injury to the person restrained ( p. 52). The re- 
straint applied (by the complainant or later by the Court ) may be of four 
kinds :—compelling him not to leave a place ( sthdnasedha ), arrest for a short 
time ( kalakrta ), inhibition from moving out ( pravdsa ) and restraint from act- 
ivity of any kind till the debt is discharged ( karma). But a plaintiff who 
Places restraint on the other party without the sanction of the King (i. ४. the 
Court) is punishable. The restraint is only pending the service of summons 
on the defendant. Arresting and detaining one who should not be is punish- 
able. Restraint or arrest must not prevent the man so detained from exercis- 
ing his limbs, or breathing freely or speaking. Restraint should not be applied 
in cases where it is impossible without injury to the person arrested (as one on 
horse-back or on an elephant ), or where it will entail loss seriously, as arrest- 
ing a cultivator when engaged in harvesting,or sowing, or a soldier on the 
march or in battle { sankhye) or a sacrificer during the sacrifice (p. 54). 
Similarly, one who is about to be married in accordance with sacred rites ( säs- 
trodvahodyata ), one who has begun the rite of gifts ( ddnodyata ), artisans at 
their work, one engaged in pursuing a vow ( vratin ), a minor (apraptavyavahara), 
a royal messenger ( dita ), and persons tormented by severe illness or calamities, 
are not to be placed under restraint ( Narada, I, 52-54). When through an 
order of the Court, the defendant is made to stay in his own house, he should 


not be taken into custody on account of another suit ( Katyayana, p. 55). 


II 


These are also not to be sued or summoned, ( Vyisa, p. 55). Those who are 
construed as under the tutelage of their kinsmen, like a young woman in 
straits, or a woman recently confined, and maidens of a higher varna than the 
plaintiff, are not to be summoned. But in the case of women on whom the 
family depends, or who are without family, or are unchaste or of degraded con- 
dition, it is allowed (Compare Civil Procedure Code, section 132). He who 
when summoned, fails to appear will be fined according to the gravity of the 
suit. 

Security for Appearance ( Pratibhi ). 

In order to ensure the attendance of the plaintiff, after he has made his 
complaint and statement, and the defendant, after he has been summoned, 
sureties or security for attendance have to be furnished by them ( Yajaavalkya, 
II, ro). Ifa plaintiff, with an apparently good case, is not able to furnish the 
security for his appearance, he should be kept under watch in court, and the 
warders who keep watch over him should be remunerated by him at the end 
of the day (9. 57). The servant of the Court who serves its summons ( dita ), 
should be paid the cost of his food, sufficient for the guard. ( 9. 57). A second 
summons should be served on a defendant in case the area he lives in is in the 
possession of an enemy, or is under famine, or is afflicted by epidemic 
( vyadhipidita ), and his failure to attend on the first summons must be excused 
(p. 56). The surety is also for the purpose of ensuring that the decree of the 
Court is made effective. If either party is unable to afford a surety, he must 
remain in custody under a court official ( s@dhyapdla ). No one is to be accept- 
ed as a surety whose antecedents and capacity to stand as such are not known 
to the Court, or one who may not be able to pay the amount decreed if the 
party proves unable to do so (Kdty@yana, 114-116). Katyayana (120) 
provides for the appointment by the Court of a receiver, who will hand it over 
ultimately to the successful litigant 


Arrest before Judgment 
The provisions about Gsedha are analogous to those about arrest before 
judgment in Civil Procedure Code, Sec. 94. (Order XXXVIII) 


Plaint ( Paksa, Bhasa, Pratijñā ) 

When the defendant comes before the Court the statement originally made 
by the complainant (plaintiff) is written down accurately in their presence 
( Yajn. II, 6). In the second recording all details must be brought in by the 
plaintiff, The plaintiff is also termed arihin (one who prays to the court for 
help) and abhiyokty ( attacker) as he attacks the defendant. The latter is termed 
prativadin, pratyarthin and abhiyukta. After the defendant comes into court, 
the plaintiff may alter or amend his original statement and finalise it. He can 
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amend his plaint till the reply of the defendant is filed ( Nārada, II, 7). A 
plaint which omits essential details like dates, location and value of the object 
claimed and its dimensions is inadmissible ( Kat, 138) A plaint is vitiated by 
contradictory statements and will fail (Brhaspati, p. 6x1). If the plaintiff 
through timidity is unable to complete his case, he may be given time to do so 
(9.62), and Narada limits the time to a week, The plaintiff's statement should 


be written on a board or on paper. (The rules are similar to those of the Civil 
Procedure Code, Order VII, rules 7-5). 


A plaint which omits to furnish essential details (eg. time and place of 
cause of action, the material or dravya in dispute and its amount), and one 
which mixes up several vyavahaérapadas, or contains manifestly imaginary claims, 
or is self-contradictory must fail, as also one opposed to the usages of the country 
( Kat. 136). A plaint making a claim for a trifle is to be rejected, according to 
Brhaspati, as it will only waste the Court’s time. 

Interdicted Litigation >. ६... ह$ 

A case involving a dispute between a guru and his disciple, a father and 
his son or sons, between husband and wife ( dampati ) and master and servant 
( svimi-bhrtyaka ) should not be allowed. Laksmidhara (p. 57 ) explains that 
after the judges ( sabhyah) obtain in such cases the plaintiff's statement and 
that of the defendant, and hear them, they should not proceed with the case 
but endeavour to clear up the matter and calm. the disputants (p. 51). The 
Mitaksar@ (11, 32) takes a similar stand, holding that as no 
this world or the next by proceeding with such disputes, the 
should be induced by the court to give up the case, but if the parties press the 
matter, the suit should be proceeded with and decided on its merits. Jimuta- 
vahana ( Vyavahiramaiyka, p. 285) takes a firmer stand. He states: “ This 
refers only to small matters (alpaparadhavisayam). If the teacher inflicts an 
improper punishment ( anucitadanda ) on the pupil, or the father through in- 
fatuation wishes to give away his entire Property ( sarvasva ) to a prostitute or 
a kirdta, or desires to sell away an only son or give him away (in adoption ) 
or a husband wishes to sell away his chaste wife or a hereditary servitor—such 
disputes must be looked into (drstavya eva), and the appropriate action or 
punishment awarded by the Court ”, He cites passages showing that the wife 
has absolute property over her styidhana and if the wife or son errs they must 
be lightly punished. A legal proceeding by these is therefore lawful. Narada 
holds that disputes between husband and wife Should be settled by relations, 
and not by courts of law. त 


Priority in dealing with Cases 


Manu (VIII, 24) lays down that suits are to be taken in the order of the 
varna of the complainants, the Brahmana’s being 


good will result in 
pupils and others 


heard first, and 80 on, This is 
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merely recognition of the religious commitments of the Brahmana and of the 
others rather than partiality. Again, when suits of different importance are 
brought in, those which are most important should be taken up first, according 
to Medhatithi. Serious,cases of violence, theft, assault and defamation and 
cases relating to.women (‘against women’, according to Visvaripa) should be 
heard atonce, and the defendant must. be made to answer the charges im- 
mediately. ( Yajfiavalkya, II, 12, p. 66 ) 


Time for Defence or Answer ( Utiaram ) 


When the value of the thing in dispute will deteriorate, or there will be 
the risk of its destruction or loss, the matter should be treated as urgent. 
Katyayana holds that in disputes concerning cattle, fields, women, marriage, 
deposit, loans (for use), purchase and sale, theft, quarrels ( parusya) acts of 
violence and charges of grave sins the defendant should be made to give his 
reply immediately. (p. 67). Ordinarily, if the defendant does not give his 
rejoinder within a week, he loses the case ( Katyayana), but Manu ( VIII, 
58 ) allows 45 days for the rejoinder to be made. The time should be granted 
only ‘when applied for ( yaceta, p. 64). The time granted will depend ordinarily 
on the interval between the filing of the suit and the transaction, and the 
maximum time is one year (0.65), which can be given also when the defendant 
is an idiot, or lunatic or is seriously ill or has gone to a foreign land and his 
address is unknown, as are also’ relevant witnesses ( p. 66 ) Gautama. ( XIII, 28 ) 
states that if the defendant is unable to give an immediate reply, the judge may 
wait even for a year, but, as pointed out by Medhatithi, this is the extreme 
limit, and should not be ordinarily allowed, Postponement, at the discretion 
of the Court, may be granted in complicated cases. When such time is allowed 
in casés of debts, pledges, gifts, deposits and inheritance, due Security must be 
obtained before time is given for the reply ( Pitimaha in Parāgara M adhaviya ). 


Answer or Defence ( Uttaram ) 


A plaintiff's reply to the contention of a defendant is replication, and the 
defendant’s reply to the plaintiff's replication is a ‘ rejoinder’. According to 
Brhaspati ( p. 68) the reply is of four kinds: (1) denial ( mithya) ; (2) admis- 
sion (satya or sampratipatti); (3) counter-claim or special plea for demurer 
( karana or pratyavaskandana ) ; ot ( 4) plea of res judicata or former decision 
( pran-nyaya ) Laksmidhara cites from Brhaspati, Katyayana and Vyasa 
detailed descriptions of faults in a rejoinder ( pp. 68-74). The treatment is 
exhaustive, Everything is aimed at minimising delay in the disposal of the 
Suit, This is a special merit of Hindu judicature. 


Representative or A gent of Defendant ( pratinidhi, prativādi ) 


When a person is offered as his consenting representative by the defen- 
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dant, he should be treated as if he was the party, and be allowed to act for his 

principal, but the victory or defeat is the latter’s and not that of the agent. 
But an agent will not be allowed in cases of brahmanicide, drinking wine, theft, 
incest and other grave offences. like sedition, counterfeiting coins and violent 
assault ( p. 75). The agent is like a priest in a religious ceremony acting for a 
principal. The natural agents are brothers, father or son. The intervention of 
others than the constitued agent is punishable (p. 75 ). 

Defeat in the Suit ( Hina). 


Apart from the results of the investigation and trial, which have to be 
carried, a party may be regarded as defeated in certain circumstances. Thus, 
according to Manu ( VIII. 53-58 ), the plaintiff who cites a witness who was not 
present at the transaction, or who retracts the statement of his case, or makes 
confused and contradictory statements, or shifts his ground, or who does not 
stand by his own assertions, or who tampers with a witness, or refuses to answer 
questions put to him by the judge, and who does not establish his case, is to be 
regarded as ‘ defeated,’ ( hina ) 2.2. as having lost his case. If a plaintiff refuses 
to answer questions put to him by the Court, he will be fined. The same is the 
case with a defendant also, but a limit of three weeks is allowed him to give 
his answer to the plaint. (9. 82). Narada regards the losers of a suit as of 
four kinds: those who abscond after being summoned by the Court, or who keep 
silent in Court, or who are convicted of falsehood in Court or one who admits 
the case against him (४.८, confesses). Narada adds to the list of losers in a 
suit those who give up their original claims and put forward new ones, not 
mentioned in the original complaint (७. 87 ). Yajfiavalkya (II, 16 ) adds to the 
number he who endeavours to Press his claim without proof. Katyayana adds 
to the number the person who having made a charge backs out of it later ( p. 
82). A verbal error ( vakcchala ) does not vitiate an act, ( Narada, p. 83), in 
matters relating to women, landed property, cows and debts. The error has to 
be paid for by a fine, but the suit will not be lost. 


Compromise ( Sandhi) 


After the defendant has filed his answer (uttaram) and the parties have 
joined issue in Court, they should not compromise the suit privately without 
the sanction of the Court. Sucha compounding will be like the union of iron 
pieces by fusion. But it may be necessary if the evidence on both sides is bal- 
anced, and the uncertainty of the decision, owing to differences between usage 
and smrti will make a compromise desirable. It is for the courts to encourage 
such compromises, says Brhaspati (p. 85) as disputes engender hatred among 
men, and heads of society should endeavour to stifle such growth of illwill, The 
courts are advised to help the trend to compromise. Buta compromise enter- 
ed into behind the back of the Court is punishable, with double the court costs 
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on each side. In modern Indian Law too this position exists (See Civil Proce- 
dure Code, sec. 445, Order XXIII, and Criminal Procedure Code on compound- 
ing of offences). Both parties may lave been wrong-doers and would not escape 
judicial castigation, if the suit was proceeded with. It is the idea that such 
moral restraint will be evaded that is behind the penalty advised for unauthoris- 
ed compounding. Katyayana deems such arrangements as deceiving the King. 


Court Fees ( Bhrit) 

In criminal cases no fees had to be paid by the complainant, and fines im- 
posed are among the penalties on the convicted. No fees are to be paid at the 
inception of the suit by either party. When the suit is decided, each party has 
to pay 5% of the value of the suit, and the extra 5% to be paid by the unsuc- 
cessful defendant is the penalty for needless litigation, and has to be treated as 
a fine, if he had denied his liability and necessitated the enquiry in Court 
(Manu, VIII, 139). Besides its lowness as compared with the heavy court fees, 
of a progressive nature, rising in amount with the value of the suit, its collec- 
tion at the end of the suit makes it possible for a poor man who has no resources 
and has been deprived of them by his opponent, whom he has to sue, to start 
the suit. It is not so now. Taken along with the provision to prevent un- 
necessary delays in hearing the suits and deciding them, the old smrti law was 
fairer to litigants than modern Indian law. 


Production of Evidence of Proof ( Kriyadanam ) 


Even the plaint becomes a repitcatio or rejoinder ( uitavam ) when the 
defendant raises in his reply a counter claim. In such a case, the plaintiff has 
to add proofs to establish his claim ( Katyayana ). The plaintiff must produce 
further evidence to support his claim, e. g. in a suit for the repayment of a 
debt, if the defendant while admitting puts forward a counter claim, by citing 
witnesses who were present when the loan was contracted. If two persons 
quarrel, and if both cite witnesses, the witnesses of the party who first goes 
to the Court shall be heard first. When the plaintiff’s case shows weakness 
( adharya), the witnesses of the defendant should be heard first. When the 
defendant has met the plaint by a counter claim, he takes priority and has 
to prove his assertion first. (p. 88). If the reply is denial the burden of proof 
is on the plaintiff. If the reply claims to rest on a former judgment or on 4 
special plea, the burden of proof lies on the defendant. If the reply admits the 
claim no question of burden of proof arises, When the defendant denies the 
claim in foto, and by evidence the plaintiff partly establishes it the judge can 
decree the whole claim. 


Classes of Proofs 
Brhaspati (p. 91 ) classes them as two—human and divine. Human proofs 
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are witnesses (sdksinah), documents (lekhya) and inference ( anumana), 
Katyayana adds bhukti or enjoyment or user as a fourth kind of proof. Yukti 
(reasoning ) is used as a synonym for anumdana, as inference is by reasoning. In 
certain cases like a right of way, ownership of water courses, enjoyment is a 
more powerful proof than documents or witnesses. Ordeal is divine proof. 
Ordeals are recommended in the case of heinous offences (sdhasa) along with 
witnesses : so also in cases of abuse, defamation and injury. In cases of treason 
(nrpadroha) ordeals are recommended in preference to evidence, as obviously it 
will be difficult to get the latter. So also in regard to cases involving the char- 
acter of women (p. 95). In regard to acts done secretly, in which witnesses 
are obvionsly unavailable, ordeals are necessary. Secret offences may be dealt 
with by study of manifest signs and demeanour as well as by ordeals. In regard 
to acts done long ago, for which living testimony is unavailable, ordeals may be 
used in preference to witnesses. Even when witnesses are available, ordeals are 
preferred (I) when the evidence on both sides is equally balanced, making it 
difficult to decide, and (2) when the offence being investigated is one involving 
death penalty ( p. 96). If the authenticity of a relevant document ( lekhya) is 
denied, recourse must be to ordeals. So also if the document is declared to be 
forged: (p.97). Brhaspatiand Katyayana favor a wider use of ordeals, as in 
cases of misappropriation, fabrication of pearls, gems and corals, withholding a 
deposit or adultery. The use of ordeals is prohibited in disputes relating to 
landed property and of libel and slander 


Witnesses ( Saksinah ) 


Witnesses are grouped in eleven classes by Narada and into twelve by 
Brhaspati. They are grouped as ‘appointed’ (kryta) and ‘unappointed’ . 
(८४४४७). The former are of five kinds and the latter of six (Narada). Under 
the first class come an attestor who is cited as witness ( likhita ), one who has 
to be reminded of the act ( smarita ), a casual witness ( yadrcchabhijfa ), a secret 
or hidden witness (gédha) and an ‘indirect’ witness ( utiarasaksin) and a 
family witness (kulya). Brhaspati adds to this category the person who caused 
the writing (lekhita). Under the ‘ unappointed ‘ category come co-villagers, 
the judge, the king, one acquainted with the affairs of both parties, one deput- 
ed by the claimant. When a ttial is conducted by the king (as on an appeal ) 
the scribe ( clerk of the court), the judge and the puisne judges (sabhyah) may 
be witnesses ( p. 101). When a case of theft or assault within a village is be- 
ing dealt with, a villager is a good witness, even if uncitéd. A person, not cited 
but who has actually heard or seen, is admissible as a witness (Manu, VIII, 76 ) 
The uttarasaksin, who corroborates the testimony of others from his own knowl- 
edge, is hardly an indirect witness, according to Dr. Kane ( Vyavahiramayiikha, 
Notes, p. 66) Jimititavahana cites a verse of Vyasa to show that as regards 
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what took place in his own presence as a judge, none can be a better witness 
than the king. Dr. Amareshwar Thakur ( Hindu Law of Evidence, 1933, P- 20) 
points out that acceptance of akrta witnesses is due to the necessity for testi- 
mony and some circumstantial guarantee of reliability. | 

The testimony of an attestor ( likhita ) is valid even after the lapse of 
time.) p. 103). If he is unable to identify his own signature, after the lapse of 
time, the genuineness of the signature may be established by comparison with 
other signatures of his (Katyayana, p. 104 ). Testimony rests on memory. 
Arbitrary rules of the duration of the period, during which such memory is 
allowable—, ८. g. of a deposing witness upto seven years, of a casual witness for 
five years, a secret witness upto the third year and an indirect witness upto a 
year—may be deemed merely recommendatory, for as Narada owns ( p. 704) 
the evidence of a man of good memory, with undamaged faculties, will be valid 
even after a very long period. 


Indirect Testimony 

Manu lays down ( p. 98) that evidence in accordance with what has been 
actually seen or heard is alone admissible ( VIII, 74). A saksin, according .to 
Narada is one who has actually seen with his own eyes. This is in accordance 
with the modern rule of preference of direct knowledge. Medhatithi holds that 
Manu’s rule is against indirect or hearsay evidence, This is so today too. But 
secondary evidence may be accepted in certain circumstances : the death of the 
appointed witness or his having gone to a distant place, which makes his pre- 
sence in court impossible, or the appointed witness dies but there are persons 
who have heard his statements on the matter in dispute. Accordingly, Visnu 
( VIII, 12) rules that an appointed witness having died abroad, those who have 
heard his depositions may give evidence. This is in accordance with modern 
practice. 
Circumstantial Evidence ( Yukti ) ` 

Yukti may be taken as circumstantial evidence from which an inference, 
Warranted by reasoning, may be drawn. Brhaspati has a famous dictum that 
there is loss of Dharma in a trial devoid of the application of yukti ( yuktihina- 
vicãre in dharmahanih prajayate ). Sankhalikhita state that “an adulterer is 
Proved to be such by being caught playing with a woman’s hair, when she is 
another’s wife, an incendiary by being caught with firebrand in his hand, near 
a house on fire, a murderer by being caught near a murdered man, and a thief 
When found in possession of some of the stolen articles.” Such presumptions 
are noticed in the Indian Evtdence Act, sec. 114. The famous story of Manda- 
vya, which is cited in smrtis, is an instance, often given, of the risk of coming 

or circumstantial evidence alone, when not 


to conclusions by apparent signs, 
critically weighed. In such cases Narada (IV, 289) and Manu (VIII, 114) 
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provide for special oaths ( Sapatha ) to clear up suspicions arising from circum- 
stances. | 


Evidence on Commission 


When it is impossible to bring into court a witness who is in a foreign 
land, his testimony may be recorded by Vedic scholars ( traividyaprahita) and 
the record may be accepted by the court. This corresponds to evidence taken 
on commission provided by the Indian Evidence Act and the Civil Procedure 
Code, 485, order XXVI. 


Testimony of a Solitary Witness 


Gautama rules that the witnesses should be many (p. r05) and trust- 
worthy, and might be even Sudras. YaAjiiavalkya (II, 68-69 ) describes persons 
of austere life and learning as competent witnesses, but even they should at 
least be three in number ( p. 105). Manu ( VIII, 60 ) rules that a suit may be 
decreed against the testimony of three witnesses (0. 102). Brhaspati rules (p. 
102 ) that the witnesses may go up in number from three to nine even, but a 
single witness should not be accepted for examination (na prechet kadacana }. 
Kullika explains Manu, VIII, 66, barring a solitary witness, as due to the fear 
of the solitary witness dying or going abroad, and thereby frustrating a decision 
(naiko vindSapravasasankaya ). But a sole witness is allowed when both parties 
agree to it, and the witness is a person of undoubtedly high character. 


Other instances of the admissibility of a single witness are, (1) if he alone 
was taken into confidence when a deposit was made (in such a case alone), or 


{2) is one sent by the litigant, or (3) is a jeweller who alone is competent to 
identify jewels, a 


Witnesses have to be men of character, and preferably of the first varpa, 
and devoted to its religious duties. They must be known for their impartiality 
and rectitude. They must belong, if possible, to the same group as the parties 
(४7८१४), and, in the case of suits or cases involving women, women witnesses 
should be preferred (p. 107). For litigants of the first three varnas, witnesses 
should preferably be of the same varna. or of groups ( varga ) of the same group. 
Siidras of good character should be accepted in cases involving others as 
well as Siidras ( p. 107). 

Disqualified Witnesses ( Asaksinah) 


The smrtis give long lists of persons who should not be witnesses. It may 
be presumed that the rules are only recommendatory in most cases, or indicative 
of the inherent defects in the witness. According to Narada inadmissibility to 
be taken as witness may spring from (1) a rule of smrti, (2) or lack of character 
in the witness, or (3) contradiction, or (4) bad disposition or (5) intervening 
desease. (p. 108 ). 
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In the first group come persons who have renounced the world, or have 
no interest in worldly affairs or are unlikely to watch them, infants ( śiśu ), 
insane persons or drunkards (habitual ), or rakes, outcastes, adulterers, persons 
who live by prostituting their women, and atheists. Exclusion on the ground 
of inconsistency in statements of the witness, can arise only after the hearing. 
It is a case for rejection of testimony, and not for rejection of summoning, un- 
less of previous conviction for such an offence. Persons of manifest bad charac- 
ter ( drstadosa ) are excluded. An interested party is to be excluded, if he has 
an interest in the suit. An abettor ( sahāyin ) or accomplice is also to be ex- 
cluded, 7. e. his testimony is to be rejected. The idea is apparently to reject 
the unhesitating acceptance of the testimony of relations and interested persons, 
not their rejection as witnesses. The ground of exclusion (or suspicion ) is 
common interest between witness and party. Manu will allow a relation 
t bandhu ) on failure of other witnesses ( VIII, 70). An enemy (ripu) is ex- 
cluded on manifest suspicion. Born slaves or dependant labourers are also 
excluded. Incompetency on account of want of reasoning faculty arises in 
“ infants ” ( $7). In modern practice even the testimony of a child. which 
shows intelligence, though only eight or nine years of age, is allowed. A person 
of senile age ( urddha ) is excluded similarly. Persons with deficient limbs or 
suffering from incurable disease or eunuchs are excluded because of their facul- 
ties of perception being defective, or because their defects are the results of 
their bad karma in past births (Manu, XI, 49-52). Persons who are deficient 
from a religious standpoint are excluded, as obviously the oaths that are ad- 
ministered to such witnesses cannot be felt by them to be binding. The exclu- 
sion of women from being witnesses is on the presumption of ficklemindedness 
in them. But Manu’s acceptance of them in cases where women are concerned 
will show that this cannot be the real ground. Medhatithi ( VIII, 68 ) explains 
that the rule of exclusion of women from being witnesses applies to cases where 
both parties are men. When the suit is between two women or between a man 
‘and a woman, the exclusion disappears. The admissibility of women to testify 
on failure of qualified witnesses is explained by Medhatithi as implying that 
they are competent to testify in cases which are recent, as there has been no 
interval of time in which their minds might waver ! 

There are over a score of exclusions on account of low birth or professions. 
Exclusion, as a kind of privilege, is instanced by that of the king and royal 
officers or of grotriyas, who must be constantly engaged in religious duties. The 
exclusion is not an indication, as pointed out by Medhatithi ( VIII, 65), of 
their want of credibility, but to save them from being taken away from import- 
ant religious duties. One who volunteers evidence is not to be accepted (p. 114) 


A witness summoned by one party should not be asked ty his opponent 
to testify (Kdatyayana, p. 116). 
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. Witnesses barred on specific rules will still be admissible in cases involv- 
ing grave crimes ( p. 118). 


Priority among Winesses, its determination 


‘ The relative value of evidence of witnesses of the different classes does 
not arise in cases of violence, assault, theft and defamation, and the competence 
of those who give such evidence should not be scrutinised too closely ( Manu, 
VIIL 72). Katyayana adds transgression of the king’s commands to this list, 
along with complaints in regard-to what took place within a house, at night, 
or outside the village. In cases of violence those who are ordinarily barred 
from giving testimony, like slaves, the blind and the deaf and lepers, are 
examinable (p. 118). The underlying idea is that if one insisted on absolute 
acceptability in a witness, it may be difficult in some cases to get any evidence 
atall. But Narada (9. 118) would still exclude from giving evidence children 
(because they might speak falsely through ignorance), relations (as they 
might depose falsely from affection), an enemy (as he might depose falsely 
from the desire of revenge) and women ( because of habitual untruthfulness ! )« 
Manu ( VIII, 77 ) ascribes the exclusion of women in evidence to their fickleness. 
But there is no exclusion of women from giving evidence altogether, as they 
are permitted in suits in which both parties, or one of the parties is a woman 
(Manu, VIII, 68). Manu would reject the evidence of men who are very senile, 
or are of depraved mind or are diseased. 


Rejection of Testimony of Witness 


The rule is that any disqualification of a witness that would make him 
unfit to give evidence should be stated openly in Court by the party objecting, 
and at the very beginning. The challenge should not be after deposition has 
begun. A false ठा. malicious attack on witnesses makes the attacker punish- 
able (p. 120). ४४६४० rules that the defects of a witness should be stated in 
open court, and in writing, and the Court must ask the witness to refute them 
or stand aside, but if the witness protests his innocence, the challenger must bë 
asked to substantiate his statement impugning the witness. 


Examination of Witnesses (Sakgisravanam ) 


The smrtis insist on the examination of witnesses and hearing them with 
as little delay as possible ( p. 126 ). Witnesses should be put on oath ( Sapatha ) 
after being called up, and then closely examined, one after another. The 
deposition must be in the presence of both parties in certain cases, the deposi- 
tions should ordinarily be taken near the objects in dispute, e.g. cattle, bipeds, 
Or immovable property (0. 123), but witnesses can be made to depose even in 
the absence of things to be weighed, or counted or measured. 


The examination should be in the morning,. and after both judges and 
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witnesses have purified themselves (by baths etc.). The examination should 
take place before images of gods and in the presence of Brahmanas. Elaborate 
exhortations to witnesses, appealing to them to speak the truth, the whole 
truth and nothing but the truth, and pointing out to them the spiritual merits 
of speaking the truth and the danger of sinning by false testimony are given in 
Smrtis. ‘The perjurer commits the same sin as as the incendiary, the slayer of 
children and women, warns the judge’ ( Yajfiavalkya, p. 125)... All merit 
acquired from birth will, it must be exhorted, be lost by speaking falsely. The 
guilty judge, the guilty witness and the killer of a Brahmana are equals in sin. 
By telling the truth, the witness must be warned, he attains fame in this life 
and beatitude after death (p.122). Truth is greater as a conferrer of merit 
than a thousand horse-sacrifices (asvamedha)—A perjuer, adds the exhortation, 
suffers the pangs of a discarded wife. Truth is the stairway to Heaven ( svargasya 
sopanam, p.127). Truth is better than a hundred sons. One who speaks truth 
attains godhood even in this life (9. 128). Generations of deceased ancestors 
are ruined by the false deposition of a descendant ( Baudhayana, ७. 129 ). 

Such exhortations will be effective only on believers in Dharma. The 
exclusion from being witnesses of agnostics ( those who have no faith in religion ), 
atheists, and apostates will be intelligible from this type of exhortation. The 
exhortation is made along with imprecations. The oath ( Sapatha), which is 
described in detail in smrtis (inf. pp. 131-135 ), will be ineffective on those who 
do not believe in Dharma and Karma, All the merit ( sukrta) that a virtuous man 
acquires will be lost by speaking falsely, or defeating unjustly an adversary ina 
suit ( Yajfiavalkya, p. 135). So will it be ineffective too in persons of high birth 
( Brahamanah ) who take to ways of life condemned for their varna. (9. 135). 
Manner of Testifying ( pp. 136-137 ). 

The witness should testify in a reverential manner. He should lay aside 

his head-dress, touch gold and cow’s urine (gomaya) as a purification, and 
‘speak lifting up his right arm. In cases of manslaughter he should depose 
before an image of Siva ( vadayet Sivasannidhan, p. 136). He should not answer 
when he is not questioned. An unsummoned or uninterrogated witness should 
not depose (p. 137). When the deposition is made in a natural way, the 
witness should not be harassed by being questioned again and again. The’ 
witness should speak of only what he himself has seen or heard ( Baudhayana, 
p. 137). That way will win trust. 


Evaluation of Witness (0. 138 ) 
The king (or in his absence the Chief Judge ) should himself question the 


Si All such references are re from Vyavaharakanda, published in GOT Vyavaharakanda, published in 6.0. S. 
Vol. CXIX. 


This is a virtual interdiction of Cross examination. 
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witness in open court, but weigh the evidence subsequently along with the puisne 
judges ( sabhyah). Attention should be paid to the tone and manner of the 
deposition by the witness in evaluating the testimony. When the witness 
appears restless, shifts his position, licks the corners of his lips, loses color, 
perspires in the face, coughs and heaves often, scratches the ground with his 
toes, becomes dry-mouthed, falters in speech, speaks incoherently, is voluble 
and silent by fits, and will not meet the eyes of the questioning judge, he may 
be regarded as perjuring. But these are, as warned by Medhatithi ( VIII 126) 
not proofs of dishonesty. Such symptoms may be displayed even by truthful 
and nervous witnesses unaccustomed to appear before courts, and they must be 
deemed only as needing observation for subsequent consideration by the judges. 
As witnesses are likely to become nervous if the King or chief judge shows anger, 
these are warned not to lose their temper, and to regard such signs as often 
natural to some persons. 


Allowable Perjury ( Satyapavadah ) 


Falsehood is ‘‘ permissible ” in testimony when truth speaking bring death 
to one of the parties. ‘‘ By truth are witnesses purified ; and so are they when 
they depose falsely to save the life of persons” ( Visyu). Speaking falsely 
from a pious motive does not make a witness who speaks so lose Heaven. 
(p. 146). Gautama, who adheres to this rule, modifies it by adding that 
speaking the truth in cases of confirmed and heinous offenders will not be sin 
(p. 146). But asin ४5 a sin, even if.committed for pious motives and must be 
expiated. The expiations advised by Visnu, Yajfiavalkya and Manu in such 
cases are repeated by Laksmidhara (७. 147). The Mahabharata allows in a 
famous passage, lying in five cases. 


Strength of Evidence ( Saksi-balatvam ) 


The rule advised is that the evidence of a majority of witnesses should be 
accepted as truth but if the number testifying on both sides is equal, the 
decision should then go by observation of the demeanour and good qualities 
( birth etc.) of the witnesses, and where the good qualities are balanced, by the 
Side for which Brahmanas have testified. When numbers are equal on both 
sides, as regards witnesses, the side which has more virtuous men as witnesses 
should win. If, after the plaintiff has established his contention or case by a 
number of witnesses, the defendant produces more and better witnesses, the 


former loses his suit ( Katyayana, p. 149). Among witnesses quality is to be 
preferred to meré number ( Yajiiavalkya IT, 72). 


E . क b 

‘Evidence of witnesses becomes worthless in some cases. 
statements by a witness, conflict of evidence as to time, place, 
quantity, shape and species makes the evidence worthless. 


Inconsistent 


age, matter, 
If in a suit for money 
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debt, the witnesses contradict one another as regards the amount their testimony 
is worthless. 


Punishment for False Testimony (Saksidandah ) 


A witness who says first one thing and later says what is contradictory to 
his first statement should be punished for deceptian ( Katyayana, p. 741). 
Manu ascribes several obvious causes for false evidence: e.g. covetousness, 
distraction of mind, fear, friendship, Just, anger, ignorance and immaturity of 
mind (VIII, 118). He prescribes graded punishments according to the apparent 
cause of the falsehood in testimony. These range from the lowest amercement 
in cases of lying through nervousness, two middle amercements if it is due to 
fear, and four times the lowest amercement if it is through friendship, and ten 
times of it if it is done through lust, three times the second amercement if it is 
due to wrath, two hundred panas if it is due to ignorance and a hundred if it is 
due to puerility (VIII, 121). The severity of the penalties is explained as 
designed to prevent a failure of justice and in order to restrain injustice ( VIII, 
122). Banishment, in addition to a fine, may be the penalty for perjury by 
Non-Brahmanas but exile alone is the punishment for a Brahmana perjurer. (Jb. 
123). Visnu would, in addition to banishment, impose the confiscation of entire 
property as the penalty for perjury (p.142). A witness who knows the facts 
but stands mute when questioned, deserves the same penalty as a perjurer 
( Visnu, p. 143), and one who refuses to testify shall be fined ten per cent of the 
value of the property in dispute ( Katyayana, p. 143). Delaying evidence for 
three fortnights is punished by a fine of ten per cent of the value of the property 
in dispute (Manu, VIII, 107), and Katyayana would punish the witness who, 
knowing the facts, will still not testify, with a fine equal to the value of the 
property in dispute. The hand of God is seen when a perjurer suffers from 
disease or a fire accident within a week of his deposition ( p. 143 ). 


Documents ( Likhita ). 


Even within six months, declares Brhaspati (७. 152), doubts about facts 
will rise in human mind. It is to avoid them that the Creator has invented 
Documents. Marici ( p. 152) affirms that the genuineness of gifts, or sales of 
landed property is not provable unless the acts have been recorded in 
documents. 


A document needs attestation, which may be of different kinds. Visnu 
divides them into three classes from this standpoint: those written before the 
King (i.e. before an official who attests them, like the modern Registrar of 
Assurances ); those bearing the signatures of witnesses ; and those that have no 
such Superscription. Narada ( IV, 135) clases them as (1) those written in the 
hand of the executant himself and (2) those written by. another’s hand. The 
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second alone needs attestation. Documents again may be public ( rajakiya) 
and private ( janapadiya ) ; and the latter may be written in his own hand by 
the executant and or may be written by a scribe or another person. The 
Mitaksara (II, 22) calls the rajakiya document Sisana, and the other ciraka. 
The jdnapada documents are of different kinds: deeds of partition ( vsbhaga- 
patra), deed of gift (ddnapatra), sale deed ( kriyapatra ), mortgage deed 
( ddhipatra ), deed of convention by villagers ( samvitpatra ) deed of bondage 
( disapatra }, deed of debt (yunalekha), deed of purification ( viSuddhipatra ) 
attested by those present at the purification for sin, compromise deed 
( sandhipatra ), deed defining boundaries { simdpatra) submortgage deed 
( anvadhipatra ) and upagata (receipt ). A document attested by an accountant 
or state official is regarded as if it was attested by the King himself (४18500, 
p. 153). A state document is signed by the King or bears his seal ( mudra ). 


The classifications are not exhaustive. The royal deed is said to be 
superior (in authenticity ). The royal deed is said to be superior (in authent- 
icity) to the janapada, the janapada to svahasta attested by witnesses and the 
last to a svahasta which is unattested by witnesses 


Two witnesses were usually regarded as sufficient for attestation. Full 
details regarding dates, places. residence, parentage etc. should be furnished in 
document 


Grant of Decree ( Sasana ) 


A royal grant has to be engraved on a copper plate, and written by the 
Sandhivigrahika. It should mention place, family lineage, place, village to be 
donated, and declared valid in regard to the gifts as long as the Moon and the 
Sun last (p. 157). When a king makes a gift of a village or land al) these 
details should be given in the copper plate, which must have the royal seal 
also. The terms of the gift should be indicated in it. 


The document which records the decree of the Court, after an enquiry, is 
called jayapatra or pascatkara (p. 160). Itshould give a resume of the enquiry, 
and the statements of plaintiff and defendant, evidence and the decision of the 
court fully (Kdatydyana, p. 160). The king of chief judge, and the other 
judges should sign the document 


Valid Documents (Sallekhya ) 


A document is valid if it is duly attested, after being legibly written and 
in clear language, following local usage as to documents, and if it gives all 
details that are necessary fully (p. 267 ). 


A document which is declared invalid should be annulled at once, Jf it is 
not done, and it is allowed to remain, it has validity. When a document is 
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lost, or damaged or is illegible-or torn or burnt, a fresh document must be made 
(p. 262). The fresh document may be written. in his own hand by the party. 


Invalid Documents ( Dustalekhya ) 

Documents executed by a dying person, by children, by frightened or 
| desperate persons, by women, by intoxicated, mad or grief stricken persons, or 
executed at night or by force are deemed invalid (9. 263). A document record- 
ing a loan held by a creditor, which is however unattested, is void unless the 
creditor proves the debt otherwise. A document opposed to local usage, which 
is ambiguous and incomplete in the specification of matters and is executed by 
one who is not the owner, is also invalid (Katyayana, ७. 164). A document 
spoilt by fire, or executed long ago, or dirtied and illegible, or which contains 
mutilated or effaced syllables, or is for a brief period only may be declared 
invalid (0. 164 ). A deed in which the lines are irregular, is in ambiguous 
wording and which does not possess the characteristics of a genuine document 
is invalid (p. 264). | | 


Testing Genuineness of Documents that are suspect 


A document bearing the royal seal must be accepted as genuine ( Prajapati, 
168). Ifa document is in the hands of one who is not the owner, its coming 
into his hands must be investigated (Vyasa, p. 167). Careful scrutiny of a 
document, whose authenticity is doubted, is necessary by comparing its writing 
with that of the alleged writer, and noting any peculiarities in its wording or 
tenor (Narada, ७. 167). Vyasa warns us against accepting the authenticity ofa 
document from its apparently genuine writing as clever forgers fabricate 
documents that look genuine (p. 166). Dishonest relations try to cheat women 
and children. and illiterate persons by fabricated documents (Brhaspati, p. 166), 
When the witnesses, scribe, creditor and debtor of a document are all dead, 
there is reason to suspect its genuineness, says Narada. (IV. 138.) 


Strength of a Document ( Lekhyabalam ) 


In order to combat possible challenges in future of the genuineness of a 
deed, Brhaspati advises its owner to exhibit and read it in assembled family 
groups, meetings of traders and co-habitants, so as to ensure its authenticity 
beyond dispute ( p. 170). When a document has been produced when requir- 
ed, and frequently also, it remains valid for ever (Narada, IV. 140). A 
document which has not been questioned for twenty years is valid (Katyayana) 

hen a thing has been enjoyed for twenty years without question, the 
docutrént sanctioning the enjoyment is beyond challenge. A boundary dispute 
can be settled and recorded in a document. If this remains unchallenged for 
twenty years, its validity after the period cannot be raised. When a pledge is 
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made, if the pledgee has been enjoying it, the document on the pledge is valid. 
A document in the handwriting of a wellknown scribe is unquestionable. 
Importance of Documentary Proof 


_ A document is stronger than oral evidence or even ordeals (p. 173). A 
documentary proof can be over-ridden only by another document 


When a document has not been heard of for thirty years, and is then 
produced, its validity is gone; so also a document relating to a debt challenged 
to be owing by a wealthy man, who is easily found, is relied on to claim the 
debt, it is deemed suspicious. A document which has not been heard of for 
a long time ( bahukdlam), nor seen, or relating to a debtor who is dead, and 
which is not tied to a pledge, must also be deemed suspect. When a document 
has been taken away to another country, or is partially burnt, or is badly 
written and not quite legible, time should be granted to its owner to establish 
its authenticity. If the document has completely disappeared the evidence 
of those who had seen or read it must be produced (9. 175). | 

After a debt is discharged the document recording it must be destroyed 
{ Yajfiavalkya, II, 931) or a receipt ( upagata) for the amount paid taken 
Punishment for forging Documents 


The fabrication of royal edicts as well as private documents is a very 
grave offence, and thé capital sentence is prescribed in smrtis for both 
(Manu, IX, 232 and Visnu, 9-10). The highest fine is prescribed for one who 
adds to or writes Jess than what is containable in a royal grant ( Sdsana). 


Jayapatra and Pascatkava 


Laksmidhara mentions both. Jayapatra (document of victory) is the 
judgment decreeing the suit and handed to the successful party. It must 
contain in a summary form all relevant matters concerning the suit and trial 
€.g. a summary of the plaint and of the rejoinder, the decision as to the party 
on whom the burden of proof was laid by the court, and the pleadings and 
depositions of the parties and witnesses. It should be signed by the King and 
bear his seal, if the suit was conducted before him, or of the Chief Judge and 
the sabhyas and bear their seals or signatures. The comprehensive character 
of the document is necessitated by the possibility of appeal or retrial. If the 
defeated party takes a different stand from that recorded in the jayapatra, as 
his in the original trial, as revealed, his prayer will be rejected. If these were 
not mentioned in the jayapatra there will be no means of knowing what stand 
the appellant had previously taken. To the defendant also it is of value, if he 
appeals on the ground of res judicata ( Raghunandana’s Vyvahdratatva, p 60) 


A decree which records the grounds for non-suiting a party (eg. contradic- 
tions in statement, hostile attitude towards judges and witness, non appearance 
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silence, and absconding ) is termed hinapaira, as distinguished from jayapaira. 
This used to be given to the defeated party. | | 
‘ Katyayana applies the name pascatkara (p. 169) to the judgments in 
suits in which after a hot contest the plaintiff succeeds, while the case in which 
the decree is briefer because the defendant admits the claim is merely a 
jayapatra (P. V. Kane, Vyavaharamayikha, Notes, p. 53) 


Possession ( Bhoga, Bhuktt ) 


Title ( @gama ) and possession (१७४७४४) are the definitive sources of legal 
ownership, if found together. But each has its own strength too, and ownership 
may arise from one, or not be lost when the other exists. Possession may be 
with title (agama) or without it ( anāgama ). Among the ways of acquiring 
ownership (Gautama, X, 40-41 and Vasistha, XVI, 16) by gift (in the case of 
Brahmanas ), by conquest (in the case of Ksatriyas ), by trade (in the case of 
Vaigyas) and by labour (as wages, in the case of Siidras, as well as by inherit- 
ance, purchase, partition, seizure or appropriation (as of forest trees), finding 
(as of ownerless property or ves nullius ) and dowry none are specified as con- 
ferring ownership by mere enjoyment or possession ( bhoga or bhukts). Possession 
may be with title or without it. The separation of one from the other may lead 
to questioning of ownership. When both exist together the title is indefeasible. 
A, verse, cited as from Vyasa and Pitamaha (but is not cited by Laksmidhara } 
sums up the features of a valid ownership as five : title ( s@gama ), long standing, 
unbroken use, use without objection being raised by any one, and in the very 
presence of any who questions the right. Yajfiavalkya emphaises the need of 
both for unquestionable proprietary right: “Title is superior to possession ( or 
enjoyment ), ’—p. 180, and ‘‘in title there is no strength if it is not combined 
with possession even for a short period ” (p. 185). Title and possession lend 
strength to each other. When ownership is transferred it has to be coupled 
with delivery of possession. Brhaspati states that when ownership is acquired 
in one of the ways mentioned it becomes effective only when coupled with 
title (54९८५४८, p. 177). Possession is not essential to transfer of property 
but when uncoupled with it, it is risky. 


Long possession is usually construed as a sign of ownership by right also. 
When land or landed property is enjoyed by another in the very sight 
( pasyatah ) of the title-owner and without any protest from him, it will lead to 
the conclusion that the possessor has acquired ownership also, Narada ( p. 185 ) 
affirms that the enjoyment of a property by one who has no title to it, even for 
a hundred years makes the occupant liable for punsihment by the king with 
the penalty prescribed for theft (coradanda, p. 185). Adverse possession, of a 
property like possession by silent acquiescence, will lead, after the prescribed 
period of prescription to its becoming the property of this possessor ( Narada, 
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क. 185 १. The statement is coupled with the warning to owners not to allow 
Strangers to enjoy their property without protest. Manu holds that an owner 
who allows‘his property to be enjoyed by another without protest, does not 
‘deserve to get it back ( 9. 189 ). Brhaspati also warns that he who does not 
protest when an enjoyer is giving away his property, in his own sight, cannot 
hope to get it back, even though he has the title deed ( p. 188). Ownership in 
movables as well as immovables can be secured only by vigilance in an owner 
guarding his title and control of the property ( p. 188). 


‘Prescriptive Right in Possession 


Ownership will seem without basis if it exists for even generations with- 
out an assertion of it by the nominal owner. The application of the rule of 
prescription can alone avoid the confusion that will arise if an owner, who has 
long been indifferent to enforcing his right against an occupant, asserts ‘his 
right after a very long interval. Ifa property is sold or bought, the buyer will 
endeavour to safeguard his interests by getting both rights. Ownership 
{however it, may spring) must be clear before one can safely buy a property. 
It is to meet such cases that prescription arising from long, unquestioned and 
uninterrupted possession is made to mean ownership even without title. Such 
smrti rules as that even a hundred years of occupation by another will not 
extinguish the owner’s right in the property (9. 185, Narada, IV, 88) and 
property enjoyed without ownership should be classed with things that are 
held without ownership (like anvahita, explained by Asahaya as a valuable 
object received in return for a worthless one), with things that are robbéd 
( hrta ), deposits, and those that are held by force, articles lent for use’ and 
articles enjoyed in the absence of the owner (p. 185). There are two ways of 
determining the length of time that will constitute valid precription capable of 
Converting possession into ownership, e.g. firstly, by making it equal to what 
can be remembered even after a long period (smériakala), and secondly by 
treating it as passing from generation to generation of occupants in the same- - 
family. The first is described as a hundred years, and the second as three 
generations excluding the present occupier. . This again léads to the determina- 
tion in years of the life of a generation. ‘Brhaspati puts it se 35 years and 
Katyayana at twenty years. Under the former,,. tures generations will medi 
प03 years, which is the length ‘smdriakdla according to the Smrticandrsha 
(Ed. Gharpure, II. p. 72). The Vedas put the duration human life as a 
hundred years (Saldyuh purusah ). But as generations overlap, Katyayana makes 
three generation’ equal to sixty years in which uninterrupted possession devel- 
opes into ownership (p. 180). Gautma, Manu and Yajnavalkya (II, 24) 
appear to hold that even twenty years, and Brhaspati thirty years of adverse 
‘possession wii} make it ripen into ownership of immovable property, while later 
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smrtis like Narada’ and Katyayana would put the period higher and make it 
sixty years—an apparent compromise between hie’ lifetimes and smdariakdla. 
As regards movable property the duration of use is made lower, and fixed at 
ten years. It is held that beyond these periods there is hans or loss of right. 

What is फाँड कक ? Dr. Amareshwar Thakur (Hindu Law of Evidence), 
classifies the different views of jurists on the effect of prescription in producing 
hant or loss thus: (1) svatvahāni or loss of proprietary right, (2) vyavaharahani 
Yoss of legal remedy to-owner by passive acquiescence of alien occupation, and 
(3) phalahdni or loss of ‘the right to collect the produce, or intermediate profits. 
The last. position is held by the -Mitaksara@ but is rejected by Candeévara, 
Devanna Bhatta and Raghunandara. V-yavaharahani is loss of legal remdey to 
to the owner by his passive acquiescence in alien occupation, and is apprently 
based on a text of Narada that the suit for recovery of property by a person 
who has been silent and indifferent (upeksim kurvatastasya, tisnim bhütasya 
tisthatak kale vipanne piirvokte vyavahāro na sidhyati) will not succeed. The 
neglect is both verbal protest and physical effort to get the property. The 
owner loses the right of recovering his right by human proofs (४.८. he can get 
them back by ordeals: ). Smyticandvika cites in support of this interpretation a 
halfverse from Smrtisamgraha to say that absence of occupation ( abhukts) makes 
the right of ownership ineffective (@gamo moghah ), and it interpretes gama as 
the grounds of claim by documents and witness (iatpramanabhiia-likhita- 
säkşiņau ) * 

The loss of proprietary right ( svatvahani) by prescription is upheld by 
Asahaya, the oldest commentator now known on a verse of Narada (I, 78) 
declaring that title can be extinguished by adverse possession of long duration, 
This view is attacked by Visvariipa, Medhatithi and Jimitavahana. 

The loss of intermediate profits (phalahant) is upheld by Vijfidnegwara. 
This view is rejected by CandeSvara and others. 

Exceptions to Prescription 

Ownership acquired by prescription will not apply to stridhana, the pro- 
perty of minors, of idiots or of temples or of the King. When near relations or 
a son-in-law or a learned Brahmaza is allowed to enjoy a property, the right to 
it is not lost even by long enjoyment by these. The same rule applies to the 
property of an enemy ( satru, p. 191). The property of persons who are phy- 
ically deficient, or are indolent, or diseased or are panicky by nature ( dhita ) or 
are away in distant lands, will not be lost by adverse possession (p. 190). 
Determination of Interrupted Possession 


When interruption of possession occurs in immovable property, the right 
has to be established by evidence. The relevant witnesses are neighbours, or 


हक्काला माच्या Sipe 
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those who know the names, titles, situation, area and title as well as the 
nature of the interruption of occupation or enjoyment. The decision should be 
based on such testimony provided the Court is satisfied of the knowledge and 
impartiality of the witnesses. When evidence of the ordinary kind is lacking 
in such cases, recourse must be had to ordeals for settling the question (p. 193). 


Reasoning ( Yukti ) 


Decisions in suits cannot be delayed unduly. When the evidence of 
of witnesses is lacking by either their not being able to testify or the delay in 
in getting them, the Court must exercise its reasoning faculty (yukti ) to get at 
the truth, or decide on administration of oath (Sapatha). Thus, when a 
defendant does not refute the case against. him, even though reminded thrice, 
in a case of debt, he may be ordered to pay off the debt (p. 194). A 
defendant’s silence, when an assertion he can rebut is made in court, and in 
his hearing, must be taken as his acquiescence. A person who does not refute 
the claim for money alleged to have been lent to him should be deemed a 
debtor. . If several assertions are made against the defendant, and one of them 
alone is proved by evidence, the rest may be taken also as established ( p. 195 ). 
Circumstances cannot lie, while witnesses can. Circumstantial evidence is thus 
valuable, . In a case of incenddiarism, if the defendant or accused is caught 
with a firebrand in-his hand, or an alleged murderer is found with a weapon in 
his hands, or an allged adulterer has been found dallying with the wife of 
of another person with whom he is said to have committed adultery, and seen 
catching her by her hair etc., or when a bridge has been destroyed and the 
suspected person is found with a hatchet in his hand close by, or a person is 
found in possession of stolen property, there are grounds for presuming them 
to be offenders and proceeding to enquire into their offences. In such cases, 
reliance on eye-witnesses alone will not establish. Kautilya ( Arthasistra, IV, 12) 
States that an alleged adulterer’s guilt may be inferred and held proved by 
marks of finger nails or teeth or scratches on his body or lips or by the admis- 
sion of the woman concerned. But, as pointed out by Narada (IV, 176 ), such 
signs must not be too readily accepted as proof of guilt, as a cunning enemy of 
the accused might make such marks to incriminate his foe. Consciousness of 
guilt and desire to escape punishment will often induce accused persons, who 
have weak defences, to try to bribe or corrupt members of the court or 
witnesses, In such cases, the attempts, if established, might be presumed to 
point to the guilt of the accused person, or a defendant in a suit for the return 
per a 0 ed. Kane, 337-338). IS to apply proper 

ave brought about the conviction of the innocent sage 


Mandavya as a thief, because from fear of torture he admitted that he was a 
thief when he really was not one, | 
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Oaths (Sapatha ) ‘ 


Sapatha stands for both oaths and ordeals as means of establishing guilt 
or innocence. Laksmidhara gives ‘ordeal’ ( divya) as the synonym for ‘oath’ 
{ $apatha ) in interpreting the expression sapathakriya as the heading of the 
section in Visnusmrti (p. 198). He deals with $apathavidht, rules of oaths, 
after dealing in detail with ordeals. Oaths are very ancient. . Manu in justify- 
ing them (VIII, 77०) states that, oaths have been taken both by divine 
persons and sages for clearing themselves of charges. Medhatithi and Govinda- 
raja point out that the seven sages purified themselves by oaths, when accused 
mutually of stealing lotus fibres ( Mahābhārata, XIII, 93, 13 ff.), and Indra 
took an oath when accused of adultery with Ahalya. When Viévamitra 
charged Vasistha with being a demon and with having devoured his sons, the 
latter cleared himself by a Sapatha ( Rgveda, VII, 104, v. 15). 


The oath must be taken in connection with something vital to the varna 
of the person subjected to it: thus, the Brahmana must swear by Truth, the 
Ksatriya by his weapons and vehicle, the Vaisya by cows, seed-grain and 
gold, and the Sidra by imprecating on his own head all sins (pdtaka). They 
should be made to touch the heads of their wives and children (invoking suffer- 
ing on them if they swore falesly. Brhaspati ( p. 256) suggests oaths only for 
minor offences, and ordeals for major ones. The swearer must swear by his 
acquired spiritual merit, and offer to lose it if he swears falsely (p. 257 ). 
When the oath taker is not met within a few days by misfortunes, he will be 
deemed cleared of the charge. The limit for the misfortune is the fourteenth day. 
Ordeals ( Divya ) 

Ordeals are divine means of proof and so are termed divya. The Supreme 
Being or Divinities are held to intervene, when properly approached, and 
indicate guilt or innocence, after an ordeal is performed in the manner laid down 
by smrtis. The idea is widespread in the world. The use of the ordeal is 
based on the belief that God intervenes miraculously to vindicate innocence and 
establish guilt, when other means of doing so are unavailable. Divya is defined 
by the Divyataiva of Raghunandana (p. 574 ) as that which decides a matter in 
dispute when it cannot be decided by human proof ( manusapramana-anirneyasya 
nirnayakam yat tad divyam ) Nilakantha ( Vyavahdramayikha, ed. Kane P- 44) 
defines divya as that which decides a matter in dispute not determinable by 
human proof (taitu manusapramana-antirpitartha-niyndyakam). The use of 
ordeals is ancient and world-wide. Medhatithi gives a rational explanation of 
the application of ordeals and oaths by pointing out that they are means of 
frightening superstitious persons into telling the truth (VIII, 116). But he 
counters this statement by saying that the failure of ordeals to establish innoc- 
ence cannot make one reject them, as similar failures occur when recognized 
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means of proof are also applied. Narada’s (IV, 241) direction that divya is to 
be applied when transactions done in secret, without witnesses, in lonely places 
or at night, when ordinary evidence is naturally unobtainable, show that it is 
to bea last resort. Sita sumitted to an ordeal ( not of the nine kinds described 
in smrtis ) to prove her chastity. The dependence of the ordeal on belief in its 
effect by the party subjected to it is shown by the rules interdicting its applica-. 
tion to cases where the party to be subjected to it is an atheist (Narada, IV, 
332, p. 207) ora vrétya. Similarly an ordeal should not be offered to those who 
are irreligious, those who wear queer emblems of sects, and experts in mantra 
and yoga, who might counteract the ordeal by their special powers ( p. 208. ). It 
is also apparently on this ground that ordinarily both parties must agree to the 
application of the ordeal, though in certain cases the King can order its being 
used in grave crimes. The religious basis of the test is also shown by its inter- 
diction to those under a religious vow (savrtah p. 207). The fear of chances of 
"escape of the criminal if an ordeal is applied in cases of parricide, matricide 
and the five great sins ( mah@pdtaka, p. 208 ) leads to their being discouraged 
in such cases, | 
_ It is noteworthy that the earlier smrtis do not deal much with ordeals. 
‘Gautama, Vasistha and Baudhayana are silent on its application. Manu 
mentions only two, viz. the fire ordeal and plunging into water. Yajfiavalkya 
and Visnu mention five ordeals, and Narada mentions in addition to these the 
taptamdasa and the tandula ordeals. The full number of nine ordeals is mentioned 
by Pitamaha. Brhaspati ( p. 198) also names all the nine. These are:— (I) 
the ordeal of the balance (४४८४६ or ghata); (2) the ordeal of fire (agni); (3) 
the ordeal of water (¿oya ) ; (4) the ordeal or poison (visa); (5) the ordeal o 
consecrated water ( kosa) ; (6) the ordeal of grain (tandula); (7) the ordeal 
of the heated piece of gold (taptamasa); (8) the ordeal of the ploughshare 
(Phila); and (9) the ordeal of Dharma. Instances of the use of these atë 
found in history. i 
Application of Ordeals 


Ordinarily tbe ordeal was imposed on the defendant. If he gets over the 
ordeal he wins. But Yājñavalkya (11, 99) gives the option to either party to 
undergo it by agreement, The defeated party has to pay a fine (Sirsa) in 
addition to the loss of his case. An alternative is an offer by the party to 
undergo corporal punishment, if the test goes against him. 


Ordeals are selected. according to the value of the matters in dispute, All 
Claims of over tooo cooper papas are to be regarded as of great value, and to 
them the ordeals. of balance, fire, water and poison are applicable. In cases of 
the “ five great sins ( mahdpitaka )” any one of the five may be a pplied with- 
out consideration of value on a money standard, arid without binding the loser 
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made to drink the libation of the Sun-God (p. 246). Sodhyas accused of 
theft and soldiers must drink the libation of Durga. In the case of minor 
charges, the water in which the weapons or emblems of the god have been 
bathed are enough ( Visuu, p. 246). 


A guilty person subjected to the ordeal will be afflicted with illness or 
calamities within a few days of the test. The death of near relations (jnāti- 
marana ) is one such misfortune ( p. 247). Fever, dysentery, boils, pain in the 
palate and in the bones, throat diseases, head-ache and fracture of the limbs, 
as well as ‘seizure by evii spirits’ (daivikavyadhi) are examples of such 
misfortunes (‘p. 248). Pitamaha (p. 247) allows three, or seven or fourteen 
nights for the appearance of such marks of divine displeasure on a guilty Sodhya 
(p. 247). Fires are other results, He on whom no calamity falls within 
fourteen days of the test, is declared by Yajfiavalkya (II. 113) as cleared of the 
charges fully ( 9. 248). If misfortunes of this kind come after the lapse of a 
fortnight, they are not to be taken as justifying a fresh test, says Narada 
(IV, 331, p. 248). Brhaspati explains (0. 249) that the indication of a fort- 
night or three weeks as the termination of the period within which the results 
might be seen are dependant on time, place and subject matter for which the 
ordeal is imposed ( 9. 249). 


Ordeal of Grain ( Tandulavidhih ) 


This ordeal, which is not one of the classical fiva, already described, is to 
be imposed on Siidras alone ( p. 250). Rice should be soaked in the water in 
which idols have been bathed, and it should be kept so for a night. The next 
day the ¢sdhya must be made to eat it, facing the Sun. He must be made to 
spit and if the spittle is found free of blood he is innocent, and if blood appears 
in it, he is deemed guilty. A sign of guilt is shivering or if blood appears at 
the end of jaw ( p. 251). 


Ordeal of a Hot Pizce of Gold ( Taptamasaka-vidhth ) 


Twenty palas of ghi ( ghyla) or oil (taila ) should be boiled in a vessel of 
copper, iron or earth, 16 inches in width, and four inches in depth. When the 
liquid is boiling hot, a piece of gold should be dropped into it. The Sodhya 
Must lift out the coin, with only his thumb and forefinger. Before the ordeal, 
the usul invocation to Dharma must be recited. The tested person should not 
shake his hand, with pain, and if boils do not appear on the fingers, he is 
declared cleared of guilt (p. 252). 


Ordeal of the Plough share ( Phalavidhih ) 


A plough-share of iron, weighing twelve pulas, and eight fingers long, 
should be made red hot and the thief (corah) to whom this ordeal is offered, 
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must lick it with his tongue. He is declared innocent only if his tongue is not 
‘singed, (9, 254). | 
Ordeal of Dharma ( Dharmaja-vidhih) 


Pictures of Dharma and A-dharma should be drawn on two bits of paper, 
in white and black respectively. After the recitation of the usual invocatory 
mantras, which are believed to inspire the papers with life, the two papers are 
invoked, and after having bathed them in paicagavya they must be concealed 
in clods of earth, and the clod should be placed within two new pots, which 
should be filled (with earth). The Sodhya should pull out a clod, and if the 
picture of Dharma is found within it, he is cleared, and he is deemed guilty if 
that of A-Dharma is pulled out by him (p. 254). 


Other ordeals 


“These nine exhaust the standard number approved. But in practice 
छ is % ति 2 
others have been in vogue, sanctioned by local custom, like putting one’s hand 
in a pot within which is a cobra. 


Manner of Decision ( Nirnayaprakara ) 


It has already been stated that the the four steps of a trial in court are 
the plaint, the rejoinder of the defendant, the court’s decision as to who should 
let in evidence first (४८. the party on whom the burden of proof is laid 8.6. 
pratyakalita ) and the evidence ( kriy&). The ways of arriving at a decision 
(nirnaya ) are stated by Vyasa (9. 258) as pramāņa (authority ), evidence, 
usages, oaths, king’s order as compounding of the case by the parties ( p. 258). 
Proof rests on documents (likhita) witnesses and occupation (bhoga) and as 
a fourth on inference (anuména) from circumstantial evidence. When every 
means of proof is unavailable, the decision must be made by the king, acting on 
his own judgment ( p. 258 ). A similar stand is taken by Brhaspati who makes 
Dharma, Vyavahiara, Caritra and Rajagasanam the four means of decision in 
cases of doubt (sandigdha). When the defendant is put on oath ( Sapatha) 
the decision is by Dharma, as also when ordeals (divya) are applied. That is 
said to be ( vyavahara) (or decison by legal proof) in which the judges use 
such means to establish what is right. Vyavahara alone enables a decision when 
prevarification in a rejoinder is exposed ( Brhaspati, p. 259). Whatever is prac- 
tised, whichis consistent with Dharma or not, is termed following local usage 
(Katyayana, p. 259). When a decision is made on circumstantial evidence it 
is termed caritra (ib). The king’s order is to be made in those cases in which 
no evidence of the other kinds is forthcoming. In cases of doubt, owing to the 
conflict of authorities or total absence of evidence, it is the authority of the 
king that has to settle the matter ( p. 259). 


But the king's decision by command must be in conformity with justice 
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to pay a fine on dcteat. Brhaspati (0. 199 ) grades the ordeals according to the 
value of the matter in dispute, beginning with the poison ordeal for 1000 
panas and above, and going down to the ordeal of Dharma when, the value is 100 
or less. The value must be rated lower for a Siidra than a Vaigya and so forth 
(p. 201). The decision as to the test to be applied rests on the Judge. 
Time for Application of Ordeal 

The selection of the ordeal also depends on the time when, in view of the 
matter being before the Judge, it has to be applied. Thus the ordeal of the 
balance may be applied at all seasons, but must not be used when a strong wind 
is blowing (Narada, IV, 259). The fire ordeal must be tried during rains, . 
balance ordeal in winter ( $igira ), water in summer and poison in cold seasons. 


The water ordeal is prohibited in winter, and fire in summer ( Narada, 
259). Pitāmaha (p. 203) rules that the months of Caitra, Margagirsa, and 
Vaigakha are good for applying all ordeals. 

Astrological Time for Application 

As divine tests must also follow suitable times, the Mitaksara (11 97 ) 
rules thus: “ In astrology, when Jupiter is in Leo or Capricorn, as also when 
Venus is in obscurity, and in an intercalary month, an ordeal should not be 
tried; nor when Venus has become invisible. Also when the Sun is in Leo a 
test should not be applied nor on the eighth and fourteenth lunar days. The 
test and inauguration shall be on a Saturday or Monday.” The Mitahsara 
adds that a Sunday is recommended by respectable people ( sista), l 


Procedure in Ordeal 


Brhaspati states that an ordeal applied in improper places or times will 
be ineffective (p. 212). If it does not also follow the procedure laid down, it 
fails. It must ordinariiy be in a court, and before assembled people, and in 
the presence of the king (or chief judge) and learned Brahmanas. Both the 
parties and the judges should bathe and the party should have fasted for a day 
and night, and be clad in wet clothing when tested. All ordeals should be in 
the forenoon ( p. 213). The ordeal should be repeated if it fails ( 9. 213). 


Ordeal of the Balance ( Dhatavidhth ) 


The balance should face east and be erected ordinarily in the court house 
( p. 215 ), but it may be near the flag staff of Indra, or the Palae gate 
or at the junction of four roads. This is to ensure due publicity. It should 
be decorated, Vedic prayers and hymns should be chanted during the ordeal 
(P. 216). Images of the gods should be installed in front of the scales. The 
Person tested should sit on the northern scale and on the southern weights 
must be placed. The balance should be invoked and an imprecation on frauds 
must be recited (p. 220), The man must be reweighed. If he has lost 
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weight in the interval, and tha;bilance rises he is innocent, and if it lowers he 
is guilty. When it remains unaltered the result is indecisive ( 9. 222) and 
a second test must be made (p. 213); so also if the balance breaks during 
the test. 


The Fire Ordeal ( pp. 224-233 ). 
Figures of eight guardians of the quarters in circles (mandala ) must 
be made with cowdung, and kusa should be placed in each circle. 


The person to be tested should stand with wet clothes on the western 
mandala with his palms open. The palms should be rubbed with grain to make 
any scars or wounds on it visible before the test. Leaves should be laid on the 
palms, and a red-hot piece of iron should be laid on the palm. An invocation 
to the God of Fire should be made. He should walk seven steps holding the 
red-hot iron and the palm should be rubbed with grain. If at the end of the 
day the palm is found un-disfigured the person is declared innocent (p. 232). 
Even a slight burn will be evidence of guilt. (9. 233) 

The Water Ordeal ( Toyavidhih ) ( pp. 234-239 ). 

Smrticandrikd (II, p. 116 ed. Gharpure ) states that the ordeal of water 
had gone out of use in its time. An invocation of Varuna begins the proceeding. 
A target, 225 feet from the person to be tested, is erected. Three arrows are shot 
by two Ksatriyas, while the person to be tested ( $odhy'a ) stands in water near a 
man standing in it with water upto his navel, After two arrows have been 
shot, Sodhya stands in the water, holding the things of the man standing in 
water and then must dive into it. If when he raises his head the archer, who 
runs to seize the shot arrow does not see the back of his head, the sodhya is 
freed from guilt, but if the godhya is found floating away from the place where 
he sank, he is guilty. 

The Ordeal of Poison ( Visavidhih ) 


After finding out if the Sodhya has taken any antidote, the poison is to be 
administered, mixed with 30 times its weight in ghz, and might be of 6 or 7 
grains weight, and it should be given when the g9d4ya has not breakfasted 
( p. 242). An invocation to the poison should be chanted before it is administer- 
ed. If the sodhya, after taking the poison, is found at the end of the day free 
from vomiting or facial signs of pain, he should be deemed innocent. For fear 
of deceit the fodhya should be watched for some nights ( p. 244). 

Ordeal of Libation ( KoSavidhi ) 


The ordeal of the sacred libation may be held at all seasons. A Sodhya 
must drink the water in which the idol of his favourite deity or the deity’s 
weapon has been bathed, or the water in which the image of Durga has been 
hathed or the image and circle of the Sun (Sarya). A Brahmana must not be 
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tithi ). A decision which has accepted false evidence and is based on it is 
void. A judge should declare as void any mortgage, or gift or sale or accept- 
ance, or other transaction in which he detects fraud (p. 271). All transac- 
tions exacted by force are void ( Manu, VIII, 168). An agreement made by a 
person who is insane, or drunk, or grievously oppressed at the time by disease 
or by a slave is void. The acts of a minor are void. A person who is over- 
powered by love, or by fear or rage or by friendship is not competent to make 
a valid agreement. Transactions by a slave are void unless sanctioned by 
his owner. Gifts, mortgages, and sales made by those who are unfree are void, 
unless approved beforehand by those on whom they are dependant (0. 272). 
Unless a woman is forced by distress (an@padi) her mortgages, and gifts are 
void, but a woman’s acts are valid if sanctioned by male members on whom she 
is dependent, like father, son or husband. The acts of the head of a family are 
valid only when he is free and in full possession of his mental powers ( p. 273). 


Legal Independence ( Svatantrya ) 


As an act is valid only when done by a person who is free to do it, and 
the determination of the independence of different persons is necessary in !aw 
( Narada, p. 274 ) « The senior son in a family is its head and is independent. 
Three are free to act legally: the king, the preceptor (guru) and in all varnas 
the householder within his own family. A pupil is unfree. Wives, sons and 
slaves are unfree in a family. A boy of eight or under nine is like a child in the 
womb ; a boy between eight and sixteen years of age ( poganda ) is competent to 
do only religious acts. The sixteenth year is the beginning of majority. He 
is independent except as regards his parents, and his dependence continues as 
long as the father lives, even though he (the son) becomes grey-haired. The 
seniority in the family goes from father to mother and then to the eldest son, 
The junior members of a joint-fami-y are legally nt free. The younger members 
are free to act if authorised so, in the absence abroad of seniors. Whoever is 
appointed to do an act (if he is not a minor ) is free to do that act ( p. 276 ), 
and so is he who is specially empowered to act as an agent (nisystartha). A 
father has no right to sell or give away his son, and giving a son in adoption is 
restricted to a minor son, who is not also the eldest son. Mitramiéra restricts 
even this power only to normal times and periods in which the family is not in 


distress ( p. 276 ) 
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PART TWO 
SUBSTANTIVE LAW VIVADAPADANI 


V yavaharapadah : 

Vyavaharapada or vivadapada means “topic or subject of a dispute or 
law-suit.” They are usually stated as eighteen in number. Manu, who 
enumerates the eighteen ( VIII, 4-7), describes them as topics which give rise 
to law-suits. It is described by YAjiiavalkya (II, 5) as a complaint to the king 
by a person who thinks he is injured by another in a manner contrary to law 
and usage ( smrtyacaravyapetena ). The topics coming under this head have been 
traditionally brought under eighteen heads. Manu, who accepts this, adds how- 
ever that the disputes of men come mostly (bhiyistham ) under one or other of 
these eighteen heads. It implies that the enumeration does not exhaust all 
possible topics of litigation, as noted by Kullaka (“ by the word bhiy'stha it is 
implied that there are other topics of law, anyanyapi vivddapadadni santi. In 
enumeration there is some difference both in the order and in the topics dealt 
with among the eighteen. Dr. P. V. Kane has given a tabular statement show- 
ing the eighteen topics as given by Manu, and the same with some additions, 
given by Kautilya, Yajfiavalkya {according to the Mitakgard,), Narada and 
Brhaspati. The number according to these is sixteen, twenty, eighteen and 
nineteen respectively, ( Hist. of DharmaSastra, IIT, p. 249). As usual with him 
Lakgmidhara indicates in his pratij#a, at the beginning of the kanda, the topics 
that he deals with. But in it he makes subdivisions of headings, and does not 
follow the enumeration as under eighteen heads. But like others, he adds many 
topics primarily omitted, in the frakirnaka at the end. 


But his habitual preference to Manu as an authority is seen here also in 
his following mostly the order of enumeration and the nomenclature of topics 
given by Manusmyli. Toa modern mind the classification will not seem sci- 
entific, but a rough discrimination between topics of civil law and criminal law 
emerges in the enumeration. A vital difference between modern systems 
and the ancient Indian is that in the latter both civil and criminal matters are 
brought up before the same courts and decided by them, though with small 
differences in procedure. Smrtis note that law suits spring from demands about 
wealth or injuries. Yajfiavalkya (II. 23) refers to the former as artha-vada or 
disputes about wealth. The first fourteen roughly deal with civil suits, and the 
other four with va@kparusya (defamation and abuse ), dandapdrusya (assault and 
battery), s@hasa (crimes of violence like murder ), and strisangraha (adultery ). 
The rules regarding procedure and witnesses is almost the same for both civil 
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and Dharmagastra, according to both Brhaspati and Katyayana, and it is 
issuable only when there is a conflict between $astra and the opinion of the as- 
sessors (sathyah). Dharma rests on truth, ordinary judicial work on witnesses, 
customs on records of usage, and the royal command on his edict ( śāsana ). The 
king attains fame for justice who knows the way of decision of cases in this 
fourfold manner ( p. 260 ). 

Relative Force of Different means of Decision. 

The chief rules on the subject are those which have led to much misunder- 
standing by modern writers, and the creation of the myth of a regal power to 
create law by mere fiat. It has been dealt with already on pp. 6-8. The 
cryptic statement that among the four bases of a trial—Dharma, Vyavahara, 
Caritra and Rajagasana, each succeeding over-rules those preceding it has led 
to the myth of a royal absolutism, and Kautilya, Brhaspati and Narada are 
supposed to have indicated it in such dicta. A decision by vyavahdra is one 
made exclusively by law (astra). It over-rules moral law. When a decision 
is based on custom, the usages or opinions of traders ( naigama ), it over-rules 
ordinary law (vyavahara): for the king should not go against the usages of 


: pratiloma castes, or tribes living in mountains etc. even if they contravene 


smrtis (p. 262). A king can overlook customs and pass a judgment according 
to his own conviction, thereby his command over-ruling custom ( caritra), 
because it is opposed to equity. The rule can have effect only in such circum- 
stances, and only then can Dharma be saved from suppression ( badhaka, ) 
( p. 262). 

Action consequent on Decision ( Nirnitakrlya ) . 


When a defendant has been decided against either by his own admission, 
or by observation of his demeanour by judges, and has been found to be wrong, 
the judges have to pronounce a judgment against him. Their decision will be 
given effect to by the king. If the defendant has merely denied a claim which 
is ultimately established against him by the trial, he must pay to the plaintiff 
the amount claimed, and also an amount equal to it to the king. A plaintiff, 
who sets up a false claim, which is rejected by the Court, must pay to the king 
double the amount claimed. These are obviously penalties for needless litigation 
Over and above court fees. Manu makes the penalty on the defendant, against 
whom the decision goes, smaller. Thus, he rules (VIII, 139) that the court 
fee 15 5% of the value of the claim and the penalty an additional 5%, making 
the amount payable by tlie defendant to the king 10% of the amount claimed 
if the claim was admitted and 10% over and above the court fee of 5% if the 
Claim was denied. The admission by the defendant of the claim may be after 
his first denial of it, Such admission reduces the fine ( Vyasa, 264). Men of 
the Sidra varna who make a false charge against a ‘ twice-born’ person may 
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have the tongue slit by the king’s order ( Narada, IT, 37). When the defendant 
has denied many points in the claim, as made out in the plaint, and later on one 
point alone in the plaint is proved as against the wholesale denial by the defend- 
ant, the entire claim may be decreed, but not anything not included in the 
plaint ( Narada, p. 265). When a dispute is coupled with a wager ( sapana ) 
and is decided the defeated party must pay the king the amount of the 
wager, in addition to the fine, and also the amount in dispute, to the creditor 
( p. 265). This is in accordance with the rule that the punishment should be 
suited to the offence ( Brhaspati, p. 265). 


Acknowledgement of Success in the Suit ( Jayapratipatt¢ ) 


Winning the suit is indicated by the suitor gaining the snit, after proving 
his case, or after honorable discharge by the judges, and his receiving a document 
recording his victory or discharge. The court will commend the successful 
plaintiff and order him to be put in possession of what he has claimed. A 
document that has been rejected by the court should be torn up at once. 


Appeals ( Punarnyiya ) 


When a judgment has been given and executed, after trial in the (king's) 
court, it should not be reopened ( Manu, IX, 233). But, according to Narada, 
the case can be tried again if the vanquished party feels that the decision is 
unjust, and agrees to pay twice the fine inflicted. A suit can be taken up again 
when a defeated party urges that he has lost it through the dishonesty of witness- 
€3 01 assessors (and undertakes to establish it ), but the case cannot be retried 
if it has been lost by his own inconsistencies or conduct (p. 267). An appeal 
will not lie for a defendant who bas run away without filing his reply. If 
decisions of families or groups ( kula ) do not satisfy parties, they can ७3 taken 
up by the king for retrial. The appellant shall be fined twice the normal 
amount if he loses his appeal (9. 268). A judge is not immune from punishment 
if he decides unjustly. The king should rectify wron 
those responsible for them (0. 269) 


Acts That Are Void 


ह decisions and punish 


A trial conducted outside a village, or 
house, without a large audience as laid down f 
sentence passed in such conditions may be reversed or set aside. 
( P. 270) notes as against ' strisw ” in this verse of Narada 
plies a suit started by a woman or wife without sanction of husband 
or father is void. Night he points out, is not 
agreement that runs contrary to established usa id, even if iti 
established by evidence, e.g. one for the sale of a wi it is 


away the entire property by the head of the famil 


at night or in the interior of a 
or judicial trials, is void and any 
* Asahāya 
(1, 43) that it im- 
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and criminal trials, with the exception that iri the latter the king or the state 
initiates proceedings, and the decision is even quicker. Jt may benoted however 
that though the topics do not exhaust all possible cases that might need relief 
from courts of justice, they virtually exhaust such of them as must have been 
common in ancient Indian society, which had not attained the complexity, 
economic and social, that modern society has reached, The order of treatment 
also seems to follow that which indicates topics- which would come up more 
commonly than others. But Laksmidhara deals more extensively with matters 
that are necessary for the understanding and enforcement of the topics generally 
in the supplementary sections following those on the main topics (pp. 5-6). 


Law of Debt 


Rnddina, or non-payment of debts is the first head of civil law dealt with 
in smrtis and digests. The section begins with a verse of Narada ( p. 277) 
which describes the contents of the law of recovery of debt as dealing with the 
nature of the debts that must be repaid and need not be repaid, by whom and 
in what form repayment is to be made and how it should be given and how 
received back. He gives the familiar fanciful derivation of Kusida (interest on 
a loan), given by RBrhaspati as indicating an exaction from a man in difficuties, 
even fourfold or eightfold of the sum lent. Dr. Jolly ( Brhaspatt, p. 320 n.) 
states that that word Kusida is really derived from Ku and sida and denotes 
“that which adheres and cannot be easily got rid of.” 

A loan must never be given without adequate guarantees ( viśrambha ). 
It should be made on the furnishing of a surety ( pratibha ) or a pledge 
(adhi), or securing a deposit which is not to be used by the creditor ( bandha ) 
or an attested document ( lekhya ). Money should not be lent to dependant 
women, slaves or minors, as such loans are not recoverable (0. 278 ) 
Rates of Interest ( Vrddhi ) 


The traditional rate of interest on secured loans is 15%, according to 
Gautama and Vasistha, and endorsed by Manu, as well as YAjiiavalkya: 
Viśvarūpa (0. 275) says that the rate is to apply only to loans made to 
Brahmanas, It is to be counted monthly. Vyasa makes a distinction ( p. 279) 
between a loan made wifh only a surety (Pratibha) and that with a 
pledge, and it is to be at one-sixtieth, instead of one-eightieth under the 
rule of Vasistha, 2.७ 20 per cent per year instead of I5 per cent. The 
legal and moral maximum rate is stated by Manu as 2 per cent per month 
or 24 per cent per year. This is also the rule of Harita, who states that there- 
by the capital will be doubled in four years (9. 280). The rates rise according 
as the varna of the borrower descends, ४.८. 2%, 3 % 4 and 5% from Brahmana 
to Sidra, which may reflect variation of credit lying according to varna, as the 
rates are to apply only to unsecured loans ( bandham vind, p. 281 )..Gautama 
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does not approve of unsecured loans, even at higher rates, for more than one 
year (p. 28r). 


Kinds of Interest 


They are described as of four or six classes: ‘ bodily interest १ (१८८४), 
periodical interest ( kéliké), interest which grows like hair day by day 
($ikhāvrddhi ), interest of enjoyment ( bhogalabha ), like using a cultivated field 
or pledged house rent-free, compound interest ( cakravyddhi ), or a rate stipulated 
by the debtor ( kāritā) in view of mutual needs. Where interest consists in 
using a pledged animal, like a cow, or horse, it is kāyikā. Manu rules that 
interest on money-loans should not exceed double the principal. In such a 
case the rule can be evaded in spirit by renewing the debt, and adding the 
earned interest to the original capital. This is allowed. Articles or commodi- 
ties that are lent may be liable to variation in value and also decay. This will 
account for loans of grain, fruit, wool and beasts of burden being allowed to 
rise with interest to five times the value of the article originally. Gold and 
silver are treated as money in loans. It may go up to eight times the principal 
in loans of wines, oils and spirits, Risks govern interest rates é.g. loans to 
forest travellers, voyagers by sea etc. traders by sea ( samudrayanakusalah ) , 
Workless persons who transgress habitually the rules of varna and 
according to Visvariipa’s interpretation of Yajfiavalkya, II, 38, should 
interest of 20 per cent per month, the implication being th 
trustworthy borrowers. Laksmidhara ( p. 284) takes thee 
only to those who are engaged in maritime trade. 


aSrama, 
pay an 
at they are not 
xpression as referring 


Local usage must be res 
which may accordin 
borrowed (9. 285). 


pected in regard to maxima of interest allowed, 
§ to such usage go up to even eight times the original sum 


When a loan is repaid, the pledge deposited must be returned. 
Special cases. 


_ When the price of an article that has been bought is 
to: bear interest after two month 


18 (p. 287), at 5. per cent per month. A 
friendly accommodation in the form of a loan bears no interest, till it is demand- 
ed back, and if not returned then, it bears 


(p. 287). When tlie lender does not ask fo 


person who is going out of the country without returning the loan 
bear interest after a year, | 


When female slaves and: cattle are lent, with power to 
offspring shall be deemed to be the in 


use them, their 
terest ( p, 289), 7,5, 
offspring in lieu of interest, | 


the lender can take the 
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Cases in which Interest is not due ( vrddhinisedha ) 
Without an express agreement, the following are deemed as not liable to 
payment. of interest, according to Narada : price of articles sold, deposits, fines, 
what has been abandoned and found by another and the winnings in a game, 
a gambling debt, or what has been won by a trick (chalena). No interest is 
claimable on dowries and surety amounts. Property lent but refused to be taken 
back by the lender bears no interest, if deposited on refusal with a third party 
(9. 291). 
Pledges ( Adhi) 

The pledge is termed either ädhi or bandha. It is classified in various 
ways according to the terms on which it is made. It may be given to be kept 
in custody only, or it may be given to be used or enjoyed. It may be stipulated 
that it will be redeemed within a stipulated period or it is agreed that the 
pledges retain it till the debt is repaid. In the first case there is an express or 
implied condition that the article pledged becomes the property! of the pledgee 
if not redeemed on the date specified. A pledge must be carefully preserved 
by the pledgee in its original form ; otherwiise, the interest promised is forfeited 
and even the principal if the article is lost. Deterioration of a pledged article 
in quality when in pledgee’s custody will entail loss of interest. There is no 
interest due on an enjoyed article pledged. If a pledged thing is lost, except 
by ‘an act of God or of the King, ? the pledgee must make good the loss, If a 
pledged article loses its value in course of time the pledger must supplement 
the pledge to the limit of the original value ( Yajfiavalkya, II, 60). A pledge 
must be merely kept and must not be used by force (p. 293); if this is done, 
the creditor loses his entire interest and must make good the loss to the pledger, 
A pledge to be simply kept which is used by the pledgee, leads to the forfeiture 
of the agreed interest. A pledgee should not insult or harass the pledger on 
pain of a fine ( p. 295 ). The article pledged must be given back on repayment 
of the sum lent (p. 295). If the borrower is unable to find the creditor, he 
may pay the lent amount to the creditor’s family and take back the pledge 
( Yajfiavalkya, II, 63; P- 296). A pledge which has been made on condition 
of redemption by a particular date, or when the loan’s value is doubled with 
interest, must be redeemed when the date expires, with an allowed margin of 
ten (Vyasa ) or fourteen ( Brhaspati ) days of grace. A pledged article, given 
for use, cannot be sold by the pledgee even after a long time after the agreed 
date for redemption ( p. 298). A debt under a pledge may be repaid within a 
stipulated period by agreement (p.299). When the loan is made on a pledge 
of a person’s spiritual assets (caritram. e g. the merit acquired by a bath in the 
Ganges, or by performing daily rites for the Fire) the borrowed amount must 
be returned when due along with the interest that has accrued (p. 299 ), When 
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the pledger has disappeared, the pledgee must hand over the article pedged to 
the King, who will authorise its sale and payment of the dues to the creditor. 
If there is a balance after the creditor's dues are taken it must be paid to the 
King, if no relations of the debtor exist. In the latter case the balance should 
be paid to them, according to Madhava and Prataparudra. 


If an article is pledged to two Persons, it should be his to whom it was 
pledged first, and the pledger is punishable ‘ as a thief’ (p. 307). In the case 
of a plot of land being thus mortgaged to two persons, land should be under the 
man, who has been the first to take possession of it ( Brhaspati, pP. 301), The 
same rule applies to’ other landed Property also ( Vasistha ). 


If neither of the two persons to whom the article has been pledged on the ` 
same day, has taken charge of it, the pledge should be equally divided between 
them. When a man neither uses a pledge, nor takes it from the debtor, nor 
mentions it to others, any document that he may have about it is invalid, just 
like a document of which the executant and witnesses are dead (p. 300), 

Law of Surety ( Pratibhavidhi ) 
Suretyship may be for appearance, trust or honesty, 


valkya, IT, 53). Brhaspati adds a fourth purpose, viz, del 
the debtor ( Reidravyarpana, P. 304) 


or payment ( Yajfia- 
ivering the assets of 
Harita mentions a fifth object, viz, to 
remove fear (abhaye). Ifa surety for appearance of a Person cannot produce 


him at the time and at the place agreed upon, he should pay the creditor the 
debt due except when the debtor is prevented from attending by an act of God 
or the King. A period of three fortnights will be allowed the surety to produce 
the creditor, beyond the date agreed upon. If the surety produces the debtor 
within this period, he is free from liability to pay the debt. A surety should . 
not be harassed unnecessarily (p, 397). Tf he has to pay the debt, he must be 
allowed to pay by instalments, When the debtor is himself Present, the surety 
must not be proceeded against (७. 307). Ifa surety being pressed by the 
creditor pays the debt he has stood surety fo 


r, the debtor should after a month 
pay him twice as much (P. 307). The failure of a surety for Payment to pay 
the debt to the creditor, on the default of the debtor, by death makes his son or 


not the interest. The grandson is not liable at all, 
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; life-long 
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father is alive (and who is therefore master of the family estate), a wayward 
person and an unknown person. Husband and wife, father and son cannot be 
surety for each other ( Yajfiavalkya, 11,54 ). 

Relief for the Surety 

A surety who has had to pay on behalf of a debtor for whom he has stood 
surety can recover the amount he has had to pay the creditor later on from the 
debtor himself. Yajfiavalkya (II, 56) will make the debtor pay the surety 
twice the amount paid by him, but he is not liable for such a payment if the 
payment has been made by the surety without his knowledge. 

Repayment of Debt ( Ruadana ) 
| The repayment of a loan must be made on one of three occasions: on 
demand, if no time has been fixed for the repayment, or, if a time has been 
fixed on the expiry of it, or when interest has ceased by becoming equal to the 
principal. The son should pay the father’s debt even before discharging his 
own, and a debt by the paternal grandfather must be paid even before 
the two. Whoever gets the inheritance gets this liability to pay also. 
The liability is in proportion to the share in inheritance (yatha@mSatath), A 
tainted debt (१.८. one contracted for paying for drinks, lustful acts or 
gambling) need not be paid, nor one repudiated by the father himself. If the 
grandfather’s debt is not repaid by the grandson, owing to the father being 
afflicted with disease, the liability is, as already pointed out, only for the ascer- 
tained ( vibhavita) principal and not for the interest. Such liability ceases with 
the third descendant ४.८. the grandson (0. 310). In the case of an undischarged 
loan, the liability, if evidenced in writing, continues to the fourth and fifth 
generation even, according to the Mitaksara and Laksmidhara (p. 311). Turning 
an ascetic or being abroad for more than twenty years, or suffering from leprosy 
or blindness or insanity makes a debtor’s liability descend on his sons and 
grandsons even during the debtor's lifetime (Visnu, p. 312). 

A debt contracted jointly or severally by coparceners in a family shall be 
paid by any one of them who is amenable, but after partition of the family 
property they are liable only upto their shares in family heritage, if the debt has 
been contracted by the managing member for family purposes (p. 312). A 
young man, though free, if he has not attained the years of discretion, is not 
capable of contracting a valid debt (p. 313). Debts contracted by the head of 
the family for meecing sudden emergencies ( apadkyta ) are binding on the family 
(‘p. 314) as well as loans contracted for the expenses of the marriage of girls of 
the family or for funeral expenses. Manu is credited with the view that a debt 
contracted for the sake of the family even by persons ordinarily incompetent to 
do such acts, like the wife, the mother, son or pupil of the family head or even his 
slave are binding on the family (9. 315). The father must discharge the debts of 
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a son contracted by the father’s own order, or for family maintenance or to meet 
a difficult situation (krccchre), according to Narada (?. 315). The ordinary rule 
that a father is not liable to pay the son’s debts is met as above, and also if he 
had authorised his son to borrow. A son is not liable to pay amounts due 
by his father as surety, fine or customs duty (p. 316). What has been promised 
to another woman than his wife (from lust) is not binding on a man’s son. A 
debt due to a father’s fit of rage in which he injures another is similarly not 
binding on the son. A wife’s debt does not bind the husband or son, unless 
contracted for family needs. In the case of certain Classes of people, whose 
income depends on the earnings of their wives (eg. vintners, hunters, washer- 
men, herdsmen and sailors) their debts bind the husbands, The debt contracted 
by a wife along with her husband or by hetself is payable b 
to a decison of the High Court of Bombay, 
property ( stridhana ). 


y lier, but according 
only to the extent of her separate 


Liability to pay debts goes with the right of succession, 
if desired by her dying husband to pay his debts must do 50, ० 
by him who inherits the dead man’s estate. ( p. 318). 
of a man as his partner in life ( sérigrahi ) is li 
(Pp. 319) to pay his debts. Debts contracted by a virgin widow who remarries 
( punarbhū ) and a woman married by force to another man than the husband 
she is married to ( svairini) must be paid by those who take them as wives 
(p. 319). After the death of a man, who has left debts, the order in which the 
debts should be paid by him (son or collateral relation, as the case be) who 
gets the wealth of the deceased, cr he Who takes the wife of the dead man, or 


a son who gets no Property from the father is stated thus ( Yajfiavalkya, II, 51; 
Narada, IV, 23; Visnu, VI, 


A sonless widow 
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able, according to the Viajayanti 
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as a spiritual and legal obligation, wealth of his own ( though 
not inherited from the father) and is more affluent than he who takes the wido 
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to discharge the debts. Among sons, if some are unfit to inhe ek 
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ycsid, and in the latter case, it means a son who is married as contrasted. with 
one who is not. The order of liability is the rikthigrdha son, the yosidgraha son, 
and the son who has neither wife nor son, as the wife is the dead man’s sole 
surviving asset. Dr. Ganganath Jha (Hindu Law in tts Sources, I, p. 211) 
states that this rule refers to cases of distillers of liquor and others, who have 
been notorious as making money by allowing their wives to be used by other 
men, Asahaya ( p. 320) explains the position thus: ५ 1f the woman (४. ८. the 
widow ):is endowed with youth and beauty and if her new lover is infatuated with 
love for her, he who takes her (strīkārē ) must pay the dead man’s debts, as she was 
his wealth ; but, if she is unfit to be enjoyed as a mistress ( nirbhogya ) and is 
used as a servantmaid by him who takes her, and feeds her in return for work, 
the liability to pay the debt rests on the son and he should discharge the debt. ” 
Dr, Kane (Hist. of D. S., IIT, p, 453) points out that the rule has been changed 
by legislation in Bombay by Bombay Act VII of 1866, section 4, which declares 
that “no person who has married a widow shall merely by reason of such 
marriage, be liable for the debts of any prior husband of such widow, °’ Laksmi- 
dhara (p. 322) explains the rule of Yajfiavalkya (II, 51) that the last persons 
liable for the payment of the dead man’s debts are ‘‘rikthinah”’, as grandsons 
fit to inherit the estate (rikthagrhanayogyah pauirah. p. 322). Women may be 
taken on by other men, when their husbands have gone on long journeys and 
are not returning, or are idiots, or insane or afflicted with incurable disease or 
have joined peculiar sects ( lingindm ) along with the wealth of such men; in 
such cases the yosidgrahi should pay the debts of such persons, even if they are 
alive. ( Katyayana, p. 323 ) 

Ways of Recovering Debts ( Ryodgrahanavtidht ) 

Recovery of a debt by the process of a suit is the regular method. But 
debts may be got back in other ways which though not strictly legal are still 
allowed by smrtis. Manu ( VIII, 48-49 ) notes that the creditor may be able to 
get the property of the debtor, (in return or in security for the debt) in other 
ways than by a law suit, e.g., by moral persuasion (dharmena), by a trick 
( chalena ) or by customary ways ( caritena ), or by force (balena). Brhaspati 
adds two other ways: by expostulation with the debtor samen) and by con- 
fining the debtor in his house ( grhasamvodhanena ). Katyayana Suggests pres- 
sure on the debtor, as by fastening his house SUSE prevent his getting out, or 
practising the custom of squatting at his door ( dharana ), or making his wife or 
children do so, till the debt is repaid. Or, he may make the debtor pay off the 
debt by working for him. Putting 0000000 debtors ( who are traders, culti- 
vators or artisans ) in customary ways ( desacarens re e. by applying force, is 
another method. The debtor may be beaten aag a to Brhaspati 
( p. 325) till he repays the debt. The restrained debtor may be allowed to have 
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his meals only when he finds a temporary surety to relieve him for meals, the 
surety remaining in custody till the return of the debtor : or the debtor may be 
gaoled, if he is not of respectable birth (arya), and not generally trusted 
(p.322). The debt can be repaid by labour, if the debtor is of a lower varna 
than the creditor, A brahmana debtor, who is bankrupt, must be allowed to pay 
back the debt slowly. If such a debtor is made to do low kinds of labour, the 
creditor will be liable for the highest fine (9. 337) and'the debtor subjected to 
the indignity released by order of the king ( p. 327). The debtor's chattels can ` 
be sold to recover the amount lent (Pp. 329). A creditor must not be blamed, 
says Yajfiavalkya, for attempts to recover his own lent money ( p. 329), and a 
debtor who complains of such an action 10 the king must be fined (p. 330 ), one 


quarter of the debt amount, The rules concern admitted debts; where debts are 


denied the only recourse is to go to the law courts ( Brhaspati, p. 330), When 


a debtor wishes to have the matter taken to co 
creditor instead, the latter will lose the amount len 
in doubtful cases of debt the m 


urt, but is coerced by the 
t ( Katyayana, p, 330), as 
atter must be settled only by a suit (0. 335). 

Such methods of recovery may seem harsh, 
milder than the rules in other times and countries, 
for debt might be prolonged for years, In India, 
India, there is a timelimit. 10 England a judgment debtor can now be imprison- 
ed for 42 days (Kane, III. P. 440). The methods described could not have 
been applied on debtors to make them repay the debts, unless Supported by 
public opinion, In early Roman Law ( XII Tables,) a debtor who defaults 
could be sold into slavery or be even put to death, 


The high rates of interest reflect t 


but comparatively they are 
In England imprisonment 
there is a timelimit, In 


he scarcity of capital in ancient times, 
when the rules were laid down in smptis or the high profits that the utilisation 
of borrowed money might earn in agriculture, industry or trade. But the 


money-lender, especially he who lends on Compound interest was deemed as 
degrading himself, 


Law of Deposits ( Niksepa ) 


Niksepa is the general name for deposits. 
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over not directly to the depository but in his absence to a son or relative, with 
the request that it should be delivered to the depository proper : yācita or bor- 
rowed article, like jewellery, and anvdahita, or a deposit made over by the de- 
pository to a third party.for being delivered to the owner. 

Yajfiavalkya (II, 67) rules that the rules relating to niksepa are equally 
applicable to all the five kinds of deposits. 

A deposit should be given back in the same manner (४. 6. openly or secret- 
ly ) as it was received by the depository ( Narada, p. 340): as the delivery was, 
so must be the return (Manu, VI, 180) openly or secretly, as the case be. It 
must be returned in the same condition as it was in when deposited ( Brhaspati, 
P. 341). A deposit, open or sealed, must not be returned to a near relation of 
a depositor, when the latter is alive (Manu, VIII, 185); for, if this man dies 
without handing it over to the original depository, the deposit will be lost. The 
depository must make good the loss of the article deposited or pay damages, 
unless the loss or depreciation is due to an act of God or of the King. If the 
depository has not taken any part of the deposit himself, but it is lost by theft, 
or in a flood or in a fire, the depository cannot be asked to make good the loss 
(Manu, VIII, 189, p. 342). The depositor takes the risk if he makes the depo- 
sit knowing its chances of loss ( p. 343), as what is lost through the negligence 
of the depository must be made good by him ( Katyayana, p. 343) with inter- 
est ( p. 344). A deposited article must not be used by the depository, or made 
to earn him a profit ( Narada, p. 344). Both the depository who fails or refuses 
to return an article deposited with him, and he who falsely claims a deposit 
that was not made, should both be fined twice the value of the article, and 
punished as thieves ( Matsyapurdna, p. 345). It should be returned at a pro- 
per time. A depository may be tried ex parte when he is charged with not re- 
turning the deposit (Manu, VIII, 182). Negligence leading to loss of deposit 
makes the depository liable to make good the loss ( p. 349). A borrowed arti- 
cle must be returncd on demand, even before the time of return originally 
agreed upon (p. 348). If a nyāsa in the hands of an artisan is partially damag- 
ed, the loss must be made good by him but it falls on the depositor if he delays 
taking delivery when asked to do so (p. 349). Damage to an article handed 
to an artisan to be worked up must be made good, even if it is through vis 
major, or Fate (daivahata). The sin of tosing or damaging a deposit is said to 
be equal to that of a woman who injures her husband or of a man who kills his 
own son ( 9. 340). One must be careful therefore in taking charge of deposits. 
One is not bound to accept a deposit. A deposit (१४७८) is a bailment in 
trust, It is not given, like ādhi as a security for a loan, but it is given for safe 
custody by reason of trust in the honesty of the depository. 

The rule of Katyayana (p. 349) that he alone by whose negligence the 
article deposited with him is lost or damaged is liable to make good the loss, 
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5० छ 
( dapyah sa eva tat) shows that the liability is not passed on to sons and grands 
sons, as in the case of the ahi or a security, unless they have joined or helped 
in the embezzlement or loss of the article deposited. A deposit is not to be 
returned by sons and others ( Vivadacinlamani, p. 26). 


Sale Without Ownership ( Asvamivikrayah) 


The sale of anything by one who is not its owner is termed asvamivikrayah. 
‘It forms a vyavahdrapada, The four kinds of deposits, which are placed in the 
hands of a depositary, e g. niksepa, anvahita, nyasa and yacita are among those 
in which he has no property right. A lost article that is found by a man, or a 
thing which is stolen also come under this category. A gift (dana) by one who 
is not the owner of the thing gifted away will also come under this head. 


A depository who sells a thing deposited with him is of course guilty. But 


one who sells lost property picked up by him, the owner of which is unknown 
to him, is acting in good faith. 


When a thing has been sold by one who is not its owner, the real owner 
can obtain it from the purchaser (9. 353, Narada, X, 2). Insuch a case, when 
the fact that the article that has been sold by him is not his property is brought 
to the notice of the seller, he must try and find the vendor from whom he had 
bought it. It is only by discovering and producing this vendor that he will 
clear himself of guilt ( kretuk Suddhih tato bhavet, p. 350). The vendor should 
be produced before the Court, and time for doing so will be given to him, 
according to the distance of the place where the vendor lives (p. 351). He 
should also establish that his purchase of the article from the vendor was overt. 
When the vendor is produced and apprehended, the seller of the article that 
was bought from this vendor is no longer liable (p. 351). The judge will 
sentence the original vendor to a fine, and order him to pay the price of the 
article and a fine to the purchaser, who must restore it to the real owner (p. 
351). Ifthe offending vendor is a kinsman of the owner of the lost article 
he will be fined 600 panas (Manu, p. 352). The buyer of the article from the 
vendor must establish his having bought it publicly from him, in the open 
market and before witnesses. Then alone will he be cleared of guilt ; otherwise 
he will be regarded ‘as a thief’, If he establishes his open purchase as above, 
his good faith is established and he will be discharged but he must restore 
the article to the real owner (0, 352). 


The owner of a lost article must also esta 
may be kinsmen, and he mus 
sold or abandoned by him (9. 353). 

A gift or sale or pledge by one who is not the owner is to be rescinded 

( Katyayana, P. 353). He who fails to establish his title to an article indicat- 

‘Ing also the source of acquisition that has been sold by another to a third 
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person should be ‘ deemed a thief ‘ and punished (p. 353). The buyer of the 
article from whom the owner claims it should establish his bona fide purchase 
of it, If his sale is also open and in good faith, he is not blameable ( Visnu, 
354). A purchase made in secret, or for far less than the value of the article, 
or from a slave, or from a known rogue, or at an unusual hour will be regard- 
ed as fraudulent, and both he and the person from whom he bought it so will 
be punished as thieves (2. 355). The real owner of the ptoperty can get it back 
after paying half its price to the person who had bought it, and from whom he 
now recovers it, as each party must lose something for his negligence (0. 356). 
Purchase from an unknown vendor as well as negligence which leads to ‘the 
loss of the property are both faults for which one must be made to pay (p.356). 
The loss shall thus be equally borne both by the original owner and the pur- 
chaser, who establishes his overt purchase ( Marici, p. 357 ). 


The seizure of a lost property by its owner from a stranger without notice 
to the ‘king’ is culpable and will entail a fine of 96 panas of copper ( Yajfia- 
valkya, II. 172). 

If a relation of a rightful owner sells a property of the owner, he shall be 
fined 600 panas, and the purchaser also will be fined the same amount if he has 
bought it with knowledge of the facts ( Manu, VIII, 198). 


LAW OF JOINT CONCERNS ( Sambhityasamuithanam ) 


This section deals with the law of partnership. Joint concerns may be 
religious or secular, or even of persons engaged in acts which would be termed 
now criminal, like dacoities committed in adjacent states by organized bands of 
robbers, who bring the plunder to their own country (p. 371). In such a 
case what is unlawful from the standpoint of the robbed country is not regard- 
ed so in that to which the robber band belongs. The pillages may be perpetrated 
in enemy territory (pararasira) and be authorized by the state to which the 
pillagers belong. Such organized pillage is often by soldiers. Katyayana as- 
signs to the king a tenth part of the loot brought in by the gang (p.371). 
Such gangs are divided into four classes, viz. the chief, who received four shares 
in ten, out of what remains after paying the king a tenth of the loot, the 
bravest three shares in ten, the most active two shares in ten, and the common 
members one tenth of what remains (0. 372). If one of the robber or raiders 
is taken prisoner and has to be ransomed, the amount of the ransom should be 


recovered from the rest in equal shares (p. 372), 


Sacrificial Priests 

Gautama, Apastamba and Baudhayana are silent on civil partnerships, 
and even Manu ( VIII, 206-210) lays down rules only about the distribution of 
fees among sacrificial priests, and rules that the same principles be applied in 
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all joint concerns, each being paid according to the importance of his work in 
joint task (VIII, 211). While Manu extends the rule in a religious rite to 
secular partnership, YAjiiavalkya ( IL. 265) reverses the rule and extends to 
sacrifices the rules of partnerships among traders, husbandmen and craftsmen. 


Dr. P. V. Kane ( History of DharmaSastra, IIT, p. 470) regards this as 
indicating that “ complicated sacrifices requiring a large number of priests had 
become rare in Yajfiavalkya’s time and partnerships of traders and artisans 
had assumed great importance,” The inference may be questioned, as we have 
numerous recorded instances of the performance of great sacrifices like the 
A§vamedha in the epochs near that to which Yajfiavalkya is usually assigned. 
From 200 B.C. to the eighteenth century many horse sacrifices were performed 
of which there are records (see his History of Dharmasasira, II, 1238-1239 ). 
The Satavahanas, Pallavas, Guptas and Bharasivas claim to have done many of 
them, and recently Mr. T. N, Ramachandran, Joint Director-General of the 
Archaeological Survey of India, has discovered in Dehra Dun district sites 


where King Silavarman (3rd century A.D.) performed many horse sacrifices, 
of which the remains have been unearthed by him. 


Sacrificial Priests 


A verse attributed by Swmpticandrika to Manu (9. 436) states that when 
a number of priests (rivijah ) officiate at a sacrifice (5८४४) each will do the 
duty assigned to him and receive the fee Prescribed for it. Out of the sixteen 
priests who officiate in a yaga or satra, the chief four receive one-half the total 
amount set apart for fees (daksina ). They are the ४०४, brahmi, adhvaryu, and 
udgaty. The next group of four priests ( mattravaruna, brahmanacchamsi, 
pratiprastrathaty and prastoly ) receive one-half of what the first group gets. The 
third group of four Priests ( acchdvaka, nesty, agnidhra and pratthariy receive 
one-third of what the group gets; and the fourth group ( gravasioty, potr, nety 
and subrahmanya get one fourth of what the first group gets. The total taken 
is not given by Laksmidhara (as pointed out in 
Medhatithi takes it as 112 and the others as 


If an officiating priest has to 
and paid the same fee. If an officiati 
fined 100 panas or even 200. 

४ ives up an | 
also be fined similarly (Pp. 367-368), i P an engaged priest mag 
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Joint Concerns in Business 

Brhaspati ( p. 358) advises a person to join others in a concern only if he 
is satisfied with their character and capacity. Each partner should contribute 
his share and the profits will be divided according to the shares, This is the 
ordinary rule, but by a special agreement one may get more than what he is 
entitled to according to his shares ( Yajfiavalkya, p. 359). The cost of working 
the concern must be met by each partner out of his income, as agreed upon. - 
A partner suspected of fraud must be cleared by an ordeal ( p. 360). Negligence 
by a partner which leads to loss must be borne by himself only, out of his 
share. A partner who saves by his skill the property of the concern from 
calamities like robbers or floods, should receive one-tenth of the gains, the 
remainder being divided among the partners according to their shares. A dis- 
honest shareholder may be dismissed by the others. If a shareholder meets 
with a misfortune or accident, his heirs shall take his place, provided they are 
competent. On the death of a partner his shares must be made over to his 
heirs, or the king should keep them for ten years. 

The king shall take a sixth part of the property of a Sidra shareholder, 
whose heirs are not forthcoming, a ninth part of that of a Vaisya, and a twelfth 
of a Ksatriya, but none from that of a Brahmana, which after three years must 
be given away to Brahmanas (0. 369). The period for which the king has to 
wait the arrival of a claimant for a deceased’s estate is proportioned, as pointed 
out by Colebrooke ( Digest of Hindu Law, 1801, II, 29) to the time needed 
for the heir from a distant country to appear and make his claim. Narada 
holds that Dharma does not suffer by the king taking over heirless property 
(VI, 18). 

Joint Undertakings in Agriculture 

Joint undertakings in agriculture should be undertaken only with equals 
in means, knowledge and experience. Loss due to the negligence or inability of 
one partner, must be made by him. 


Joint Undertakings among Artisans 

The associates may be workers in metals, thread, wood, stone and leather, 
The earnings should be divided according to the work done by each. Artisans 
are of four grades: the apprentice ($iksaka ), the: trained artisan ( abhijfia), 
the expert (ku$ala ) and the master-craftsman ( ĉcãryak )—Katyayana (p. 371). 
They shall receive one, two, three and four parts respectively of the remunera- 
tion received for the work done. The headman in a group engaged in building 


is entitled to a double share (p. 371). 


Artists 
Among musicans in a b 
and the others one each (9. 372): 


and, the time-keeper takes a share and a half, 
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RESCISSION OF GIFTS ( Dattapradanikam ) 


_ When a gift has been made unwisely ( asamyak ) or in an improper man- 
ner and the donor desires to resume it, it is called dattapradanikam. ( Narada, 
VII, 1). Things may be classed as those that can be donated and those that 
cannot (deya, adeya), or given away or not given away (datta, adatta). 
Narada notes that things that cannot be given away are of eight kinds and 
of only one sort that can be donated; and of things that are given away 
(datta) there are seven kinds and of those not so given twelve ( or sixteen, 
according to a different reading ) sorts. 


What should not be given ( Adeya) 


Brhaspati ( p. 373) notes that tbe eight kinds of things that one cannot give 
away are : what he holds in common with others (s@manyam ), a son, a wife a 
pledge ( 447४ ) one’s whole property ( sarvasvam ) a deposit held by him (nydasa ), 
what has been borrowed by him (yācita ), and what has already been promised 
to be given to another person ( pratisruta ). Samanyam is interpreted by 
Smyticandrika ( 9. 442) as public property, like roads, Narada holds that these 
cannot be given away even when one is in distress, The gift of a man’s entire 
property is barred when he has Progeny ( anvaye sati, p. 374 ). Along with the 


giving away of a wife the gift to another of her property is also barred (darisca 
taddhanam, p. 374). 


Smrticandrika (p. 442) holds that the 
perty is barred only when he has offs 
him jointly. 


giving away of one’s entire pro- 
pring (sons, grandsons etc.) living with 
Ii he has already given them their shares and separated from 
them, he may give away his entire remaining property. On the other hand, 
some writers ( Vacaspati Misra and Smytisdva) hold that the prohibition of 
giving away one’s entire Property is not opposed to law, 
ownership in it, and that the prohibition is moral rather than legal. The 
Mitaksara states that the consent of the sons is enough for giving away the 


entire property, and thereby implies that the consent of grandsons is not neces- 
Sary to validate it. 


as a man has absolute 


Giving away a son is in adoption. 


The prohibition is held to refer to giving away an only son, or the eldest 
son. Giving away a wife or son is qualified by Katyayana by the expression 
‘if they are not willing ° ( anicchavah ), P. 374. Vasistha (p. 375 ), who forbids 


the gift of an only son or its acceptance, explains the Spiritual ground of the 
Prohibition that the son must live to continue the line (and the Offerings to 
ancestors ). & 


A woman is also prohibited by 


him from giving away her son 
excludes from the property that a . 


Brhaspati 
man can give away what is neede 


d for food 
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and clothing of the members of the family, and Katyayana excludes from it 
the family house also (0. 357). A marriage gift (dowry) cannot be given 
away (9. 375), without the wife's assent (p. 376). Even a promised gift 
need not be made if the donee is found to be a sinful or vicious man ( adharma- 
yukla, p. 377). Rewards promised for rescue in times of fear, or for getting a 
thing done, or out of gratitude generally, or wages for discovering property and 
rewards for saving one’s life when it is in danger are all valid, but even in the 
last case, the gift of the whole property is invalid, even if it had been expressly 
promised (p. 378). Promises of gifts made in panic, or under pressure, or 
when drunk or insane, or in joke, or under a misapprehension need not be 
implemented (p. 379). A gift for an immoral purpose is invalid (p. 379). 
The donor and the donee in cases of invalid gift are punishable by the king. 
So is a bribe (utkoca) which though promised need not be given, after the 
service for which it was promised is rendered. The recipient of a bribe and the 
intermediary through whom it is given are punishable but not the promiser, 
probably on the presumption that it was fear that made him agree to give it, 
Anything given for a gift in return, or toa bad man, or for an immoral Purpose 
may be taken back (p. 379). If a gift for a pious purpose is promised, and 
` Jater on it is found that the object is not correct or it will not be used or has 
not been used for the purpose, it can be held back, if not given, or if given, 
taken back. (Manu, p. 380). If a dying man has promised a gift for a re- 
ligious purpose, his son must give it, if the father dies before it is given away. 
This is held to contain the idea of an inchoate Will, A gift promised to a 
Brahman and not made will be enforced by a fine ( Katyayana, p. 377 ). 


He who accepts what should not be a gift and he who makes it will both 
be punished by the king (Narada, p. 380). If aman promises a gift and does 
not make it, the king should fine him a suvarna ( Matsyapurana, ?. 399). 
Harita (p. 377) holds that a gift has a legal and spiritual backing, and he who 
having promised a gift does not make it goes to different hells and is reborn 
as an animal. What has been promised to a worker as wage, ( bhyti) or out of 
satisfaction (1४४१४६) or_to bards for the pleasure given by their songs, or to 
merchants, or to a woman as Sulka, or to a benefactor in gratitude must be 
given. Gifts to parents, friends, suppliants disabled and helpless persons, 
eminent and virtuous persons and benefactors, are fruitful ( saphalam ) of 
spiritual gain. They must be made (p. 378 ). 


LAW OF WAGES ( Bhrtividht ) 


Three divisions of the law relating to wages are followed in smrtis, each 
These are (1) the law relating to wages ( bhy- 


forming a head of vyavahara.. 
bour, (2) breach by workmen or employee of 


tividhth ) or remuneration for la 
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contract of service ( abhyupetya asusrasa, (3) disputes between the owner of 
cattle and herdsmen ( svamipdlavivada ). 


Servants or servitors ( karmakarah ) are free workers, while slaves ( dasah ) 
are not. The former are divided into four classes and the latter into fifteen. 
Servants may also be classified in many ways according to their caste and 
occupation ( Brhaspati, p. 382); but the four-fold division of those who serve 
deals with the chief of them. One may serve to attain sacred knowledge 
(vidya), or knowledge of a skilled craft ( vijidna ), or be a mere worker or a 
common wage earner, Each class is subdivided into sections according to dif- 
ferences of occupation and their requirements. The typical members of rhe 
four classes are a student under a guru, studying the Vedas, an apprentice 


learning a trade or craft under a master, a hired worker, and a supervisor of 
workers ( adhikarmakrt ), 


The relations between teacher (guru ) and pupil, during the long term of 
pupillage have been dealt with in the Brahmacarikanda. The pupil has to 
reside with the guru, as a member of his family, pay obedience to him, and 
diligently attend on him, as well as on the guru's wife and sons, 
pleting his studies, he must make his gurudaksind, 
permission to leave, and leave, 


After com- 
get the preceptors 


_ Crafts and arts ( goldsmith’s work or dancing for example) are termed, 
in contrast with vidya ( Vedic learning ), vijiana (skill), The student in this 
case too should live with his teacher as a member of his household, for a 
stipulated period, during which he will be trained in his work. The master 
craftsman will feed the pupil (apprentice ) and teach him. He will be treated 
like a son, and not be put to any work other than that for which he is being 
trained ( Narada, p. 384). If the master does not teach the apprentice his 
craft but exacts other work from him, he is liabde to a fine of the first 
degree, and the pupil will be allowed to go away from him. If the apprentice 


forsakes or disobeys a good master, he will be compelled to reside and obey, 
and may be flogged or detained (0. 384), 
the pupil must remain for t 


his master after liberally . ॥ ; 
his capacity (p. 385 ). No » according to 


The servitor, who works for wa 
wages payable by days or months, ४. ¢, 
the labour. The highest worker is a 
cultivator (kysivala.), and the last a 


ges ( arthabhrt ) may be engaged for 
by time, or for a Share of the gains of 


» the next isa 


mere carrier of burdens, The division 
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is based on skill. The last class is to do household work, The second class 
consists of agricultural workers, cowherds etc, who are remunerated from the 
harvest or milk gained from the cattle. 

The highest type of servitor is he who is to do the work of the manager of 
the property, and is termed kaufumbika. The four are to work on “ pure”, 7.८. 
non-degrading work. Scavenging, shampooing the private parts of the master, 
removing leavings of food etc, should be done by slaves or the children of female 
slaves (p. 387). 
Classification of Slaves 


A slave may be one purchased as such, or born a slave, or got as a gift 
from an owner or bought, or inherited along with family property, or admitted 
to servitude in return for food during a famine, or pledged by a former owner, 
or reduced to slavery for debt or become a slave by voluntary surrender 
to a master by offer to be a slave, or one enslaved for a stipulated period, or 
self-sold or become a salve for maintenance, or the son of his connection with 
a female slave. An apostate from ascetic life (pravrajyavasitah) becomes the 
slave of the King (Narada, p.389.). He is entitled to emancipation neither in 
this life nor moksa (release) after death. Laksmidhara cites without comment 
the cryptic verse of Manu (VIII. 414) stating that the Sidra is not released 
from servitude though released by his master from it. As pointed out in 
footnote on p. 389 this verse is held by Medhatithi to be merely declamatory 
( arthavdda) as even a Sidra slave can be emancipated. The Siidra belongs to 
one of the four vargas and is an Aryan (see my INDIAN CAMERALISM, 1949; 
p. 84), and, according to Kautilya “10 Aryan is born a slave”. The duty of 
service is hereditary for the Sidra and the verse simply means that no Sidra 
can give up this duty. 

The penalty for a Ksatriya or Vaiśya ascetic, who forsakes his order ‘is 
servitude ( ddsatva ), while for the Brahamana ascetic who forsakes his order, 
the penalty is expulsion from the country after being marked with a dog’s foot 


branded on his forehead ( p. 390), 


Emancipation from Slavery 

Persons sold as slaves by robbers who have captured them will be set free 
by the King ( p. 391 ). A slave who saves his master’s life at the peril of his 
own is set free automatically and gets a son’s share of the estate ( p. 391). One 
reduced to slavery in a famine is set free by the presentation of a pair of oxen. 
One who has voluntarily become a slave for maintenance is freed by giving it 
up. One enslaved for sex-intercourse with a slave girl is released on separation 
from her ( p. 391). A slave woman, who becomes pregnant by intercourse with 
her master, is set free when she gives birth to a child and along with it, 
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The procedure in emancipation is this, The master takes a pot of water 
from the shoulder of the slave, sprinkles the water on the head of the slave, and 
smashes the pot. Besides water the pot must contain grain ( unhusked ) and 


flowers. He should declare three times that the slave is freed. The slave 
should then proceed eastwards, 


The wealth of a slave belongs to his master, who is however not entitled 


to the price paid for turning him into a slave (0. 394). A free woman becomes 


a slave by marrying one ( p. 395). Slavery is not synonymous ( 9. 396) with 
pratilomya ( inverse order of marriage). A Brahamana cannot be a slave (p. 
396). The highest penalty should be imposed on him who makes one of a 
superior varna do a slave’s degrading work ( जाप, p. 398). 

A person who buys a Brahmana woman or sells her as a slave will be com- 
pelled to annul the transaction and be fined. 
ter under a man, and he sells her as a 
the transaction annulled (p. 398). 


If a respectable woman seeks shel- 
Slave to another, he will be fined and 


Ifa man enjoys a free woman, either his 
child’s nurse or his servant’s wife as if she were a slave woman, he must suffer 


the first emercement (9. 399). Ifa solvent man sells a slave woman, whom he 


has enjoyed ( bhuktam ), when she is unwilling to be sold, he should be fined 
two-hundred (Katyayana p. 399) 


Katyayana points out (9. 396) that members of the four varnas can be 
slaves only of those of varnas higher than their own, or of their own varna and 
not of those below them in varna. This refers to the different ways in which a 
person might bring himself into servitude. A well-to-do Brahamana may sup- 


Port men of the next two varnas when they are destitute and have no means of 
living, but they must be put only to suitabl 


ce), or in the middle 
The wages may be fixed before-hand, 


ader or of the Owner of cattle who 
and a field labourer shall 


The customary rule, which is embodi 
a ploughman (sivavahaka) should 
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and one-third of it otherwise, should a definite engagement regarding wages not 
have been made (Brhaspati, p. 401). In earlier days a ploughman who ran 
away was asked to be thrashed (Apastamba, p. 402). The practice must have 
disappeared later. An agricultural labourer is responsible for the safe custody 
of the implements he handles (Narada, p. 402). A labourer who fails to do 
his work, though able to do it, forfeits his wage, and has to pay to the king a 
fine of twice the wage (Brhaspati, p. 403). A workman can be legally com- 
pelled to.do the work undertaken, and paid the wage for it agreed on. A work- 
man who leaves his work unfinished can be fined and compelled to complete the 
task (p. 404). He can also be fined eight kyrsualas. Wages in full cannot be 
claimed for incomplete work. A workman who stops work in the middle of a 
stipulated period can be compelled to finish it, unless he desisted from a fault of 
the empioyer (p. 405). If at fault he can be made to complete the work and 
also pay a fine of 200 panas to the king. A wage-earner is entitled to the full 
wage agreed upon when engaged, if he is sent away before the work is finished. 
The employer in that case will be fined too panas. A servant is to pay the full 
value of what is lost by his inattention and twice the amount if the loss is due 
to gross negligence or malicious intent. He has not to make good losses by 
robbery, or by ‘acts of God or the King’ (p. 405 ). 

He, who, having agreed to do for pay a task of art or science ( $ilpa, vidya ) 
is paid the wage therefore, but fails to perform his task, will be fined the full 
amount { p. 406 ) promised. 

As regards the hire of conveyances or animals used for carrying persons 
or articles, merchandise damaged or lost by the carrier’s fault has to be made 
good by him (p. 405), but not if they are due to God or the king (p. 406). A 
trader who hires a carrier but drops him must pay him a fourth of the promis- 
ed hire ( p. 407 ), and the whole hire, if after using the conveyance, he dismisses 
it halfway. A carrier who abandons the merchandise shall forfeit a sixth part 
of his hire. When the conveyance is stopped halfway and robbed of its con- 
tents, the carrier should get proportionate hire according to the distance cover- 
ed ( 9. 407). The same rule applies if the articles carried are confiscated on 
the way ( p. 407). 

The employer is responsible for the health of the person hired. He who 
abandons on the way a sick or exhausted ( Sranta ) employee, without remaining 
with him for three days and taking care of him shall pay the first amercement. 

Failure by an employer to pay the stipulated wage will make the king 
compel its payment and punish the employer ( p. 408 ). 


Laws relating to Prostitutes ( Panyastrividhth ) 


Prostitutes were a recognized professional class, and were even regarded 
as forming a ‘ fifth caste’. In Mauryan India they were the property of the 
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Owner and Keeper of Cattle 
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king. - Kautilya (p. 123) mentions a ‘ Superintendent of Prostitutes,’ appoints 
ed by the king. Narada is cited by Laksmidhara (p. 410) for a rule making 
the Chief Prostitute ( vegyah pradhana ) decide disputes relating to them, Kau- 
tilya states that a prostitute was to give the king every month twice the 


amount earned by her on a day. Smrtis and Puranas treat the prostitute as a 
social institution and frame rules for their wages, 


A prostitute who has received her hire but refuses to attend on the payer 
will have to pay twice the amount to him, and an equal amount to the king, 
unless she is unable to attend on him through illness, weariness, or fear ( p. 408). 
Unnatural intercourse with a prostitute or hurting her during intercourse makes 
the paramour liable for the payment of eight times the promised fee, and an 
equal amount as a fine to the king (9. 409). A fine of a gold māsa will have 
to be paid by the go-between who engages a prostitutė for one person and takes 
her to a different man. Failure to pay the promised fee will make a man liable 
to pay her twice the amount and a fine equal to this to the king (p. 410). 


When several persons use a woman, each will have to pay her a double fee, and 
to the King also the same (p. 410). l 


Payments for Use of Houses etc. ( Grhadibhatakavidhih ) 


The rent for the use of 
has built a house himself on 
the ground) to the owner, 
house was built, when he v 
without the owner’s permis 


a house or ground is treated like wages. If one 
a ground belonging to another, paying rent (for 
he may take away the materials out of which the 
acates it (Narada, p. 411 ). But if he has lived there 
sion and without paying him rent, he cannot do this 
(ib.). This is also the rule if a man gets a ground on which he builds the 
house through friendly consideration of the owner 2.८. without rent, 
house or a water-vessel or such thin 
Store them to the owner and 
done to articles taken on hire 


Hiring a 
gs from the owner will make the hirer re- 
pay rent for them till he leaves (Pp. 411). Damage 
must be made good by the hirer (Narada, p. 412), 

He who hires a cart and aying its 
hire ( bhāța ), when he has cov rtaken to 
» P. 412). The same 


Disputes between the owner 
after the cattle are treated in the ] 
palavivada. 
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"| The wages of the herdsman are customary. A cowherd may be paid money 
‘or milk, the latter being more usual. He gets the milk of the best cow, if he 
gets nothing else as remuneration. For grazing and lending a hundred cows for a 
year, he will get a heifer as fee ; for tending two hundred cows, he will get a milch 
cow. He will also be allowed to milk for his own use all cows every eighth day 
(p. 413). Brhaspati rules that he gets the milk of one cow every eighth day. 
Apastamba enunciates an old rule that a herdsman who neglects his herd is to 
be flogged ( p. 414). He is bound to bring the cows back home in the evening in 
good condition after they have grazed. If any have been seized ( by wolves) or 
lost (as by falling into pits), through his negligence, he must pay their value. 
( Yajfiavalkya, II, 164) He is not responsible, if after notifying the danger to 
the owner, some of the cattle are taken away by robbers (p. 415). In cases of 
confusion as when the village is over-run and also the district, the herdsman is 
not responsible for loss of cattle in his charge ( Vyasa, p. 415). The herdsman 
should, as far as possible protect the cattle from insects, snakes, tigers and 
robbers. Negligence on his part makes him liable to pay the price of the lost 
animal. (p. 416) and a fine of 13} panas. Milking cattle without permissicn 
(and appropriating the milk ) makes a herdsman liable to a fine of 25 karsapanas. 


Goats attacked by wolves (as well as sheep) and killed will make the 
herdsman responsible for their loss, unless he has honestly tried to repel the 
attack. Sudden attacks by wolves will not make him responsible for loss. 


When cattle die in the forest, naturally or by attacks, the herdsman 
should take their ears, tails, hides and skin to the owner, obviously to prove 
that they died, and were not clandestinely sold away ( p. 418). | 


Transgression of Agreements ( Samvid-vyatikramah ) 


The expression samvid-vyatikrama is used by Manu ( VIII, 5) in enumerat- 
ing vyavaharapadah, and again when he had dealt with non-payment of wages 
and proceeds to the next topic he describes it as that which deals with those 
who break samaya ( samayabhedinah ) ( VIII, 218), and Kullika makes samaya 
the equivalent of samvid in explaining the verse. Samaya means ‘ convention’ 
and samvid is ‘compact’. The former in practice (in corporate bodies) leads 
to the latter. Yajfiavalkya (I, 61 ) uses semaya in the sense of ‘agreement,’ 
which must be the basis of both. Narada ( p. 419) refers to the rules made by 
agreement among themselves by heretics as well as orthodox followers of the 


Vedas as samayvah. An agreement among members of a group is termed sa- 


mayakriya (0. 423). 
-The formation of groups of persons with common interests or traditions 
or outlook is desirable for their safe existence and progress. It is for this reason 


that the king is enjoined, as his duty, to protect their rules and practices, so long 
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as they are not against Dharma { avirodhena dharmasya, p. 423 or nijadharma- 
virodhena, p. 422), and to punish those among groups who violate their 
agreement or create disorder or disunion. Such groups are also necessary to 
safeguard their members’ interests or of those of the community especially in 
times of peri), as for instance in an enemy attack or invasion, or attacks ( bä- 
aha) by robbers ( p. 420 ). Groups make better progress than individuals. The 
recognition of this principle is behind the rules enjoining the king to approve 


of the constitution and working of even associations of renunciates who have 


given up their vows ( pakhandah) or (to take the interpretation of the Mitak- 
Sara) those who do not accept the authority of the Vedas like the Jainas and 
Bauddhas. Narada mentions among the groups which the king must recognize, 
guide and control, guilds of traders and corporations, unions of soldiers ( vrata), 
and unions of kinsmen, showing that what is desired is their efficiency and 
strength and not conformity to one religious standard. The king must maintain 
in.each group its settled or agreed usages and rules, including the modes of their 
working and constitution, The general principle that must be enforced is that 
whatever are the agreed rules of a corporations must be strictly followed and 
enforced, In addition, they must obey the commands of the king ( p- 422) 


Examples of the compacts ( samaya) of a corporation are given on P. 423. 
They include agreements to build temples, halls of assembly, refreshment rooms, 
and to dig tanks, arrange for sacrifices, or mutual defence, and for poor relief. 
They should be implemented by the association and enforced by the king. One 
who refuses to carry out the agreement of the group, while remaining a member, 
will be punished by the king with the forfeiture of his whole property, or banish- 


ment, or, in milder cases, by a fine of 24 Suvarnas ( p. 423). Changes in their 
constitution or rules ( bheda) require royal approval. 


In an association there should be a leader ( karyacintaka ) and committees 
of five or seven members (Pp. 420), who should be chosen for their capacity, 
samiha. People who sow dissension 1 
specially severe punishment by the k 
king should punish are misuse of the 
which banishment is the penalty advised ) 
wyavinasakah, p. 425 ). Commensali 
be enforced ( Katyayana, p. 426), 

After meetings of union ८ 
honours being conferred on the 
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up by themselves must be repaid by them to the group. A person who joins 
the group after it has been long in existence is equally entitled to the privileges 
of membership as older members. One who has resigned from the group loses 
them. 2 है 

Repentance of Purchase and Sale 


After a sale is effected, it may happen that both the seller and the pur- 
chaser, or either may be dissatisfied, and may want back the article or the sale- 
price paid respectively, The rules are allied and Manu ( VIII, 232 ) treats both 
under one head, ‘ repentance of sale and purchase’ ( krayavikrayanusaya). Nā- 
rada splits the two. Laksmidhara follows Narada in this respect and has se- 
parate sections for each. 

A. Nen-delivery of goods sold ( pp. 429-434) 

Goods sold are of two kinds: moveable and immoveable, described as 
jangama and sthavara. Both are saleable and so termed panya. Sale and pur- 
chase may be in six ways: by tale (ganifam), by weight (tulitam), by mea- 
sure ( meyam ), by workmanship (kriyayd), by beauty (riapatah ) or by lustre 
($riy@). In respect of each of these there may arise dissatisfaction in buyer 
and seller. 


If a man sells immovable property and does not make a delivery to the 
buyer, he shall have to pay its produce value, when it is handed over to the 
buyer, from what it may have earned in the interval between sale and delivery. 
If there has been a fall in this interval, the buyer must get the article and the 
difference in price. In the case of movakles the variation in price may be 
commoner. 

A seller can be compelled by the king to deliver the sold article to the 
purchaser, with interest, if the price has already been paid, and on default he 
may also be fined by the king 700 panas. Manu and others allow a period of 
ten days within which the transaction may be revoked (Manu, VIII 223, 9. 
430). This rule will apply to cases in which the article does not deteriorate in 
the interval of the days of grace. The deterioration may be in quantity, quality 
and price. Narada limits returnability—without deduction—to one made the 
same day (p. 430). If in the interval between sale and delivery the article 


1 “Jt does credit to ancient writers on TOT does credit to ancient writers on Dharmasastra that they were 
tolerant enough to require the king, whatever his own religious persuasion might 
be, to honour and enforce the usages of even heretics among themselves. The 
0017 requirement was that the enforcement of the usages must not be opposed 
to the interests of the country Or capital and must not cause commotion and 


must not be plainly immoral. ? (P. V. Kane, History of Dharmasasira, JIT, 


p. 488). * 
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deteriorates, or is destroyed by fire or damaged, the loss shall be the seller’s ( p: 
431). A buyer may give an earnest money when the purchase is made, the 
balance to be paid on delivery of the article ; but if no specific date for delivery 
has also been settled also, and the buyer refuses to accept delivery, he is to 
blame ( p. 433). Jf the buyer refuses the article, after it was sold to him, and 
it is sold to another, any loss that may accrue to the seller thereby must be 
borne by him alone ( Yjiiavalkya, II, 255). Fraud in sale is punishable by a 
fine of twice the value of the article sold, and payment of twice the sale price 
to the buyer ( p. 432). The same penalty will fall on a dishonest seller who 
conceals from the buyer a blemish in the article sold. Sales or purchases by 
persons, who are drunk, or insane or in terror or hardly themselves through 
nervousness are void, The seller who sells a thing to one person, and delivers 
it to another, must pay double its price to the buyer and an equal amount as a 
fine to the king for his dishonesty. Narada exhorts traders to fix a just price 
on their commodities, according to place and time, and desist from dishonest 
practices ( p. 434). | | 

Repentance of Purchase ( Kritvénusayah ) 


Rescision of purchase occurs when a buyer repents of his action and wants 
to get back the price paid. He may think he has made a foolish bargain. . If 
he returns it to the vendor on the day of purchase, in an undamaged condition, 
he can get back the price. If the return is made on the second or third. days, 
he will have a loss of one-thirtieth and one-fifteenth of the price. After the 
third day the purchaser must keep the article (p. 435). Having bought a milch 
cow and the like, if a buyer repents of it, he may return it and lose a tenth part 
of its price. This is the rule if the article does not deteriorate by use. If it is 
one that does, then tha penalty is one-sixth the price. Candeévara ( Vivada- 
rainākara p. 197) holds that the lower penalty is to be met when the rescision 
is sought before taking delivery of the thing sold. A merchant is expected to 
know how vendible articles are valued. He must not therefore ask for the 
rescision of a purchase made by him (p. 436). A buyer must always inspect 
the thing to be bought. In the case of brick, wood, hides, grain, cloth and wines 
the inspection before purchase must be made at once. Milch cows can be tested: 
for ten days, beasts of burden for five, and precious stones for seven. They are 
returnable within these periods; male slaves for a fortnight, and ale i 
for a month, iron and cloths in one day. Discovery of blemish within aie 
periods makes the article returnable. Ragged and soiled clothin ee 
returnable even if they were in that condition when bought ( FREER 
Boundary Disputes ( Simdvivadah ) Ev 

Lakgmidhara begins the section 


हे ; oe on “ boundary disputes” 
from Brhaspati (p. 438 ) which states y pu es 


with a citation. 
at the section of simavivadg deals with; 
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dbe laws concerning boundaries of villages, fields, houses and ‘so forth adinim} 
The extension to subjects which have some relation ‘to boundaries brings ‘undér 
this heading many questions of proprietary right, including easements and rights 
and liabilities of owners of properties by atideSa, ४.२, analogy ‘or extended 
application. A sub-section of this chapter is therefore headed “‘tasyatidesah १२ 
(>. 452). -n 


. Katyayana states that the six causes of disputes about land are based ‘on 
claims far more land than one ‘holds, ‘contention that another is entitled to ‘less 
jand ‘than he holds, claim to a‘sbare in land {on other grounds than inheritance), 
total denial-of a share in land to another, seizing a land when it has not till 
then been in possession, and delimitation of a boundary (9. 438). Narada 
defines it as dispute in regard to land in ‘which questions about dikes (३८६४ ), 
boundaries of fields (kedira), a boundary (maryada), tilled land (krsta) and 
fallow land or waste (क) have to be settled, In every one of-these cases 
boundaries have to be settled, and so disputes concerning them can be brought 
within boundary disputes. Disputes between villages are usually only as_re- 
gards their boundaries. The determination of such boundaries is thus a State 
duty, and may have to be done when the villages are first constituted or when 
disputes crop up later. 


oe Boundaries er boundary marks, according to Narada (p. 448), are those 
marked by tall trees like flag staffs, visible from a distance (dhvajini), river 
boundaries (sendhini), boundaries indicated by concealed objects (atdhant) 
those settled by agreement of parties, and therefore free from ‘apprehension 
{ bhayavarjéta ) and those created by royal command (ra@jasdsananita). Deter- 
mination of boundaries by the king may take place when a village is founded 
or formed, or after a dispute, which is finally decided by the king or by his 
officers, | 


Manu advises the planting of tall and big tress (named in his list) and 
clumps of bamboos on boundaries to mark them. They are termed boundary 
trees ( simivrksah). Raised mounds, thickets and reeds are also suggested to 
mark bounds. At the junction of boundaries ‘the construction of tanks, wells, 
cisterns, fountains and temples is also advised {p. 439). Channels and rivers 
also can mark boundaries of adjoining villages. . 

For marking boundaries, whether of houses or villages, one of the suggested 
ways is to put some imperishable objects (like bones, ashes, hair, chaff, cinders, 
bricks, potsherds, pebbles and sand) underground, When disputes arise they 
can be dug up as proof (p. 440). Young villagers should be made to know’ of 
their location, so that their knowledge of them When they get old may be helpful 
in settlement of disputes ; and such knowledge might pass from generation: tg 
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generation. When the inspection of such signs does not finalise a settlement, 
recourse must be-had to evidence of witnesses (Manu, VIII, 253, p. 442). Con- 


tinued possession or enjoyment (bhoga) is as good a proof as that testified to 
by witnesses, | 


=: River boundaries have a defect; they may change their courses. They 
may Carry away some land from a Property, and thereby diminish its area, and 
a property on the other side of the river may get an accretion ( Brhaspati, pp. 
450-451 ). Land abandoned by a river and accruing to land belonging toa man 
will be his, by a change in its course, : A river boundary that is accepted as de- 
marcating two villages should never be given. up. The loss or gain a river causes 
is regarded as due to mere luck. When a piece of cultivated land is intersect- 
ed by a change in the river’s course, the former owner gets the produce or crops, 
but the land that has been added to a village will belong to it. This is the 
view of Smrticandrika, ( p. 549). Candegvara (p. 217) thinks that the accretion 
still continues to belong to the original village. 


Decision of Disputes by Evidence of Witnesses 


The relevant witnesses are neighbours, aged villagers, permanent residents 
of the village ( S4mantah ) fowlets, fishermen and, men who had seen the bound- 
ary erected ( vrddhdh ) and who can bear witness to the payment of taxes by 
the occupant (१. 448 ). The witnesses should be examined in the presence of 
a crowd of villagers and of the contestants, 
clods of earth on their heads, and flowers, an 
ing put on oath they should depose and indi 
witness, who is trustworthy, 


They should depose after putting 
d clad in red clothes, and after be- 
cate the boundaries. Even a single 
can by his deposition in the above way, settle the 
dispute ( p. 445 ). Nearest neighbours are to be preferred as witnesses to those 
Other rites to be undergone by the witnesses show that 
n them the risk of divine punishment if they depose 


s between villages shall be decided by the 
ded into areas containing ten, hundred and 
, and the boundaries of these also should be laid down by 
the king, Proceeding by marks, The same rule applies to disputes as to bound: 
aries of houses, gardens, warehouses etc. (9. 452). 


१ OF drains, balconies or windows 
under Penalty of a fine, 
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have not:been- there-before, they cannot be newly added by a house owner, :$0 
as to interfere with a neighbouring house. Windows that invade a neighbour's 
privacy are prohibited ( p. 453). A drain which will carry water into a- neigh- 
bour’s house is forbidden. A fire-place, latrine and a dung-heap must not. be 
made close to a neighbour’s residence.; it should be at least two.cubits from its 
walls (9. 454). 

Tanks and roads should not be defiled by ordure. He who drops filth on 
them, except under extreme necessity, will be fined two karsapanas ( p. 455), 
and he must himself remove the filth. A child, a pregnant woman and one in 
extreme necessity ( apadgatah ) will be excused for contravening this rule ( Manu, 
IX, 283). The defilement with ordure of holy waters, tanks or river ghats will 
entail the first amercement ( p. 453). 


A cross road (catuspatha ), a temple, a street, or a public highway should 
not be obstructed by pits for keeping ordure, or by aqueducts, or drains, or 
projecting terraces or roofs, and the like. (Katyayana, p. 554). A pathway 
by which men and cattle pass must not be obstructed by any one. On streets, 
three feet of space must be left unbuilt on the sides of houses. A temple on a 
road must not be obstructed. 


A destroyer of landmarks which indicate boundaries should be made to 
pay the highest amercement and remake the landmarks (9. 456). For breaking 
up a landmark, for encroaching beyond a boundary and for usurping lands the 
amercements are respectively the lowest, highest and middlemost (0. 456). 


If a tree in one’s garden streteches its branches beyond his land, it still 
belongs to him in whose land it has its roots. When trees mark the boundaries 
of two fields their fruit should be evenly divided between the owners of the two 
fields. ; 
Dykes (Setu). | | 

The erection of a dyke in another’s field is not culpable, as the ad- 
vantages flowing from it are greater than the small inconveniences caused. A 
dyke which will do good should not be obstructed when being built. No grain 
is produced without water but excess of water impedes grain growth. So, there 
are two classes of dykes, viz., for storing water (embankment dyke) and for 
draining away surplus water ( kheya ). 


Tilled and Untilled Land ( Vikrstakrsta ) 

When land lies fallow because its owner is unable to cultivate it, or has gone 
away to another country, another man may cultivate it, but he must restore it 
to the owner when he returns and pays the cost of the improvements made by 
the cultivator ( 9. 459) The actual cultivator of such land shall enjoy it for 
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eight years only, paying the owner one-eighth the produce every' year (Katya- 
Yama, pego) o 
‘A field and a house enjoyed for three generations by a man and his 
dhcestors cannot be taken away front him by force, except when the king wills 
it (9. 456 ). But let not the king do so, as a Househotder’s house and field are 
the two foundations of a man’s life (Narada, p. 460). When ‘one neglects to 
cultivate arable land (‘land that. has been broken, up by the plough’ ), it may 
be cultivated by another, who will pay part of the produce to the owner, The 
lessee of a field who. neglects to cultivate it. must still pay its owner the value 
of the average yield from it (Brhaspati, p. 460}. He who neither cultivates 
his land himself nor allows anethes to do so, after taking it on lease, must pay 
the value of its yield to the owner and 97 equal amount as a fine to: the: king, 
This is to prevent land lying idle. 

Protection of Crops ( Sasyaraksa ) 


Pasture land can एट. Provided by the: desire: of the village or of the king, 
and a space of 100 dhanus must be left for pasture betweem village and. village, 
of two hundred for a small town, and. four hundered for a. city (7. 461) 

An open space one-hundred dhanus in width should 
in a village amd. thrice the Space in a town. 
the king shall punish their owner ( p. 462 Jo 
damage done to.an unfenced field by cattle in his: charge (Narada). If cattle stray 
in to a field without. being made ६० 66 so by their owner, he is not responsible for 
the damage. Wilful trespass is punishable, A herdsman is punishable who 
allows his cattle to enter and damage crops in a fenced field (Pp. 463). Com- 
pensation claimed for crops eaten by cows is not ‘ meritorious’: the claimant’s 
Atidestors wiff refuse to partake of his offerings ( Uganas, p. 463). E 

A good, high fence should be put by the owner on the side of a field that 
faces a road ( p. 463 ). Animals taste sweet crops (0. 464). 

Pendity for destroying Crops ( Sasyghatadanda J 

शि ., A cow trespassing into a field by day will lead to a fine of one and one- 

fourth pana, (sapdda), and.for night trespass by a cow the fine 18.5 masas.. The 

owner of trespassing cattle shall Pay a pana, half 

oi pectivėly for each cow, buffalo, she spasses (p. 464). 
imilar amounts payable to owners a rtis. An owner must 

be fully compensated by the owner tely uproot the crops of 

the fermen, If the animals sit o eating up the crops. 

i aii p the crops, the 
Penalty is double: the: fonmer ( p, 450). The herdsman will be beaten (p, 466.). 
Tlie damage done by the cattle should be mada good by their o Pe 4 ` 
gwiner af th , wner to: the 
er of the field, after being assessed by. a third. person (Pp: 467 ).. 


be reserved for pasture 
If cattle damage unfenced crops, 
A herdsman is: not responsible: fos 


whose cattle comple 
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Immunity from Penalty ( adandyak) 

Elephants, horses and mules are protectors of the subjects ( prajapalah 3 
they are immune from penalty for destroying crops (p. 469). So are cows 
within ten days of calving, dedicated bulls, or dedicated goats, a cow that has 
strayed away from its herd (agantuka gauk), and all of thent in times of 
festivity ( utsave), if they take part in it, or during Sraddhas. 


Narada (p. 469) forbids the beating of trespassing cattle but Brhaspati 
allows it ( p. 470) 


LAW OF CRIMES 


The term sa&hasa, derived from sahas, ‘ force’, is used in both a compre- 
hensive and in a narrow sense. In the former, it includes, five sections of 
criminal Faw, viz., abuse and defamation (vakparusyu and dandaparusya y, theft 
(steya), adultery and allied offences ( strisamgrahanam ) and crimes of violence 
proper (sihasa). Robbery, being open and violent, is sdtrasa, while theft 
( steya ) which means the secret appropriation of another’s property is unviolent. 
Brhaspati and Narada state that sãřasa is of four kinds (or five}: manslaughter 
(manusyamaranam), theft (cauryam y, adultery ( parad@rabhimarsanam y, and 
the two sorts of pdrusya, viz., insult and defamation. It is defined as what is 
done by force (sakasã j, and sahas (p. 556) is equated in meaning with bale 
(strength, force]. But though this comprelrensive character is given to the 

+ tern? sahasa, the other four topics, besides crimes of violence, like manslaughter, 
are treated under different heads. It is noteworthy that Laksmidhara begins 
his treatment of the first of the divisions of sahasa, viz., vakparusya, without 
citing the comprehensive definition of Narada, which He cites: only in a Inter 
section: on siiasa proper (section 71, p. 556). Under theft a distinction is made 
between secret theft (steya) and robbery in which violence is an element, and 
is therefore brought under séhasa. There is some overlapping naturally between 
the offences, as killing may be by violence or by poison, but. both are treated 
under sdhasa. The distinctions are due mainly to differentiation. of involved 
criminality, in the offences and their appropriate punishments of varying 
severity. 5 ४ 
Abuse and Defamation ( Vakparusya ) 

Parusya means harshness, Vakparugya is defined by Narada (p. 471) as 
an offensive statement couched in. foul and violent language ( wyatiga samhitam); 
in regard to the native country, caste, family and so forth, about another pet- 

son, A man may be insalted by saying that men of his native area ‘ are by: 
nature fond: of creating trouble,’ or of his varna have bad qualities (as by say. 
ing te a Brahmans that ‘ Bralimanas are excessively greedy "+ oF of his groups 
gr family (as by saying that ‘the men of the gotra of Viśvāmitra are cruel by: 
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nature). The harshness of the utterance must be evident, and. there: may.. be 
exclamatory interjections showing threats, like hum. The insulting address 
may be harsh ( nisthura), vulgarly worded (aslila ) or virulent or biting ( tivra). 
The harsh expression may be coupled with reproaches ; the ‘ vulgar’ may be in 
indecent language; and the ‘ virulent’ may suggest acts that would make a 
man an outcaste ( patita). The gradation is designed to indicate the gravity 
of the offence and correspondingly severe penalties (9 471). The words may 
be accompanied by indecent gestures, like the indication of genitals ( 9. 472). 
Under the last head are words that impute to the person insulted the gravest 
sins ( mahapataka ) or treasonable acts ( rajadvesakari ). In the second category 
of insult is put references of an indecent nature to the abused man’s sister or 
wife, and in the third included reference to his alleged addiction to drink or 
committing sins that would make him an outcaste, Ironical speech that 
suggests its opposite is a*punishable insult ( P- 473), as also recital of faults 
that are not present in the insulted person. Referring to a man’s natural 
deformities ironically in a tone of ridicule is an insult and, though true, punish- 
able with a small fine ( p. 475 ). A man may be insulted by obscene references 
to his mother, sister or other female relations (p, 479), and an insult of the 
kind deserves the highest amercement. It is an insult to refer to a person who 
has been convicted of an offence, by mentioning it as abuse, or taxing him with 
an act for which he has made religious expiation ( kylapavanam) since punish- 
ment and expiation purify a person ( p. 481). Abuse of the king is the highest 
abuse and must be punished by the cutting off of the tongue of the abuser ( p. 
483), for the king and the Brāhmaņa are the two who sustain the world 
( bibhrato jagat). To call an outcaste an Outcaste, and a convicted thief a thief, 
as an insult, is still an offence, and severely punishable. This is because punish- 
ment by expulsion from caste and for theft has purified them (p. 484). 


The punishments prescribed for insults 
grades of severity. They range from insertion ० 
of the libeller, to beating him and imposing on 
go up in very serious cases to a thousand. 
and Saiikhalikhita) the punishments are 
standard verse smrtis. 


or defamation are of varying 
f a red hot iron into the mouth 
him graded fines, which might 
In the earlier smrtis (like Gautama 
harsher than in Kautilya or the 


' A special feature of the law of abuse is that heavier Punishments in fines 
are imposed when the insulted person is of a higher varna than the insilter, — 


n varna—The standard fine is 
| ‘ De. P. V. Kane cites Smrti- 
candrikā (II, p. 327 ) which states that this discrimination had gone out ae a 


indicates their v i i 
is ogue in his 
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५ 
Dandaparusya ( Assault ). 

Under this head are brought not only actual assault, like striking a man, 
but threatning to assault him or touching him. By atidega (extension) certain 
other matters that are: not strictly assaults are brought under this category. 
Among them are inferiors in social status taking positions that belong to others 
who have a higher social status. The relations between parents and children 
as regards parental discipline or between teacher and pupil ( guru-sisya), which 
may lead to chastisement of pupils, are also brought within this category. ` In- 
juries suffered from kept animals or beasts of burden or carriage animals, are 
also included in this section. Lastly, injuries to trees and plants are also 
brought in. : 


As in the case of vakpdrusya the fines are of three grades and the different 
offences are classed under them. Offences committed by equals get the standard 
penalty. An offence committed by one of a higher varya or status gets a lighter 
penalty than one in the inverse order, the penalty rising with the difference in 
varna or falling with it. Offences are also classed as those which cause ordinary 
hurt, and those that cause grievous injuries, such as peeling ० the skin, cutting 
into the flesh, drawing blood, fracture, loss of eyes or ears or nose, or limbs, 
and so forth.’ The gravity of the injury decides the penalty’s severity. 


Means of assault are described as by throwing ashes on a man, or sand or 
mud, or dust or stones, or striking him with sticks, the hands, or weapons, The 
indignity involved goes to measure the gravity of the crime for estimating the 
penalty to be imposed. Kicking is, thus, a more serious form of attack than 
hitting with hands. In cases of grievous hurt the punishment will depend on 
an investigation of the nature and seriousness of the hurt caused. In cases of 
serious injury the assailant is not only fined and punished otherwise also, but 
he is made to bear the cost of the medical treatment of the injured person. 
When several persons attack a man every one of them is liable to a multiple of 
the penalty imposable on a similar attack and injury committed by a single 
person. 


Tying up a person with a cloth is an assault of this category. 


A threat of assault is also punishable, though not as severely as physical 
assault. In cases of mutual assault, the person who is found to have begun the 
assault must be punished more severely. | 

In deciding the penalty the motive of the assauit must always be con- 
sidered (Manu, VIII, 286, p. 400 ). 

Assault on the person of a King, even if he be a tyrant, will be punished 
by the offender being burnt alive, tied to a stake ( p. 490 ). 
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As in modern law, self-defence should not exceed Teasonable limits (Cf. 
Indian Penal Code, sec. 100-101). Even a man who has been assaulted and 
repels it by using a deadly weapon is liable to punishment according to the 
effect of his reprisal ( p. 497). A famous verse affirms that a determined slayer 
( @tatayin ) who attacks a man can be killed in self-defence, even if he be a 
learned Brahmana, a master of the Vedas ( vedapé&ragah ). 


The right of private defence against attack is admitted by smrtis even to 
the extent of killing the assailant, if otherwise the defender would have been 
Killed, but.an exception is made in the case of a Brahmana assailant, with 
murderous intent, The sloka in question about the master of the Veda, who in 
spite of being a Brahmana can be killed in self-defence, when construed with 
the prohibition of killing such a person in Kaliyuga ( kalivarjya) is treated as 
merely stressing the general rule of self-defence, and as not to be taken literally. 
The matter has been discussed in nibandhas, and has been dealt with at length 
in my paper on “ Atatayivadha, or the Right of Private Defence in Dharma- 
Sastra ” (Dr. C. Kunhan Raja Presentation Volume, pp. 197 ff.) 

Discipline and Assault 


Chastiement is permissible as discipline but it must not be excessive, 
Manu ( VIII, 299-300, p. 494) and Yama (59. ) Jay down that when a wife, a 
younger brother, or a son or a slave have committed faults they may be chastised 
by being beaten by the head of the family using a light bamboo or a rope. 
The fifth is a case of a teacher chastising his pupil. If the punisher goes beyond 
limits, he is guilty “Jike a thief”, Narada will make the king punish the teach- 
er (guru) who breaks this rule, Apastamba allows an offending pupil‘to be 
punished by starvation (as he lives with his teacher ), baths in cold water and 
even expulsion from the teacher’s residence ( P. 495). 


Invastigation of Assaulis 


stage If no witnesses are present when a person is assaulted, as when it takes 
१४१8 within a house or in lonely places, the guilt cannot be determined only 
by the marks of injury, as such marks might be selfmade or faked. In the ab- 


sence of witnesses or good circumtial] evidence, recourse must be to ordeals 
( Brhaspati, p. 495). 


_ Even in defence against attack one must not exceed 
Indian Penal Code, sec. 100 and 101 )- A similar Principle is behind the dictym 
of Katyayana ( 9, 497) that the man who strikes an assailant with a deadly 
weapon (and injures or kills him ) is punishable by the king, 

A person insulted by a low-born man or those follow; i 
| j ote Ing low trades { kill- 
ing animals ete. ), whe whips the insulte 5 * (४ 


r ds immane fro i | 
offender is ordinarily Jable to whipping (9. 408). m punishment, as the 


reasonable limits (cf, ` 


73 


Cruelty to Animals | l 

He who treats animals cruelly, beats or starves them or uses them when 
they are physically weak or diseased or ‘in heat’, or starved, is liable to pay 
the first amercement ( p. 500 ). 

Road accidents that happen through breakage of wheels or yokes of carts 
or of the nose-strings of animals, do not make owner. and driver responsible 
for them (9. 501). But if the injury is due to the driver’s ineptitude the owner 
of the cart is liable. If the cart kills a man, the driver will be punishable ‘like. 
a thief’ (Manu, p. 502 ). 

Hurting small animals and quadrupeds entails fines. 


Protection of Trees 


Cutting off the branches and trunks or roots of food-yielding trees makes 
the offender liable to a fine, and in the case of “ sacred ” trees (e. g. in a temple) 
the penalty is doubled. For cutting off medicinal plants, and clumps in sacred 
places, the penalty is half that for cutting down trees. The man who fells a fruit 
tree must pay the highest amercement, and compensate the owner. This is in 
accord with Vasistha’s adjuration: “ Let him not injure trees that bear flowers 
or fruit, except for sacrifices and extending cultivation ” ( p. 504 ). 


Theft ( Sieya ) 

Robbery is effected with violence in the presence of the owner of the things 
taken, and theft behind his back and/or without his knowledge. The former kind 
is sdhasa. Force and fraud are the respective marks of the two. 


Theft is divided into three classes according to the value of the articles 
stolen. To the first belongs stealing earthenware, seats, couches, wood, bones, 
leather, grass, grain and cooked food; to the second belong ordinary clothing, 
cattle (excluding kine) non-precious metals, rice and barley; and to the last 
belong precious metals like gold, precious stones, silk, women, kine, elephants, 
horses and what belong to a temple divinity, or to a Brahmana or to the king. 
Secret appropriation of the properties of persons asleep, or of disordered mind or 
lying drunk is theft ( Narada. p. 506 ). 

Classes of Thieves 

Already in dealing with the law of evidence the distinction between 
and “ secret ” thieves has been dealt with. The terms ‘open’ and 
misleading. The essence of the offence is the removal of 
f cheating are classed as “ open” ( prakāśa ) theft, 
y are really done stealthily. The difference seems 
Burglars, robbers in forests ( whose identity 
cut-purses, stealers of cattle (cows, horses 


“open " 
‘ secret ’ are somewhat 
property. Different types © 
while we might feel that the 
to lie in the time of the operation. 
cannot be made out ), housebreakers, 
४10 
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etc. ) and stealers of women are classed as “ secret ” thieves—Most of such thefts 
have to be done at night. Clandestine acts that are classed as “ open ” (prakasa) 
thefts are committed by day in ordinary transactions. In reality they are not 
So open. Use of false weights and measures or scales that do not weigh correctly 
owing to the location of the pivot of the balance away from the centre, those 
Who cheat in counting, those who adulterate goods by mingling inferior kinds 
with superior, or who add sand to grain, or sell articles that are not what they 
profess | to be, though similar in shape or colour, are brought under prakasa 
laskarah (' open ’ thieves.) Many kinds of cheating or deception are also brought 
under this class by the principle of atidega ( resemblance ). Manu (IX, 225-226) 
classes as secret thieves, 7.४. thieves proper, gamblers, dancers, heretics, men 
addicted to evil acts and dealers in wine. The element in ‘ open’ theft as in 
bribetakers or mediators of bribes to judges, or corrupt arbitrators ( madhy- 
asttah ), sellers of imitations as genuine articles, false witnesses, practitioners 
of Sorcery or witchcraft, quacks and medicine sellers who adulterate medi- 
cines or sell false medicines (like Many modern “ patent medicines” )—is 
dishonesty, that is analogous to that of a thief, since in both cases the loss falls on 
parties who are victims, and are made to lose articles or their value in money. 
In deciding on penalties for the two kinds of thefts, judges must have had to rely 
on the illustrations given of the two types in smrtis and commentaries. The 
common feature of all the offences is dishonesty that is designed to deprive 
people of their effects or money, There are obvious thieves and virtual thieves, 
Roguery is described as theft. The tut-purse and the burglar are provided with 
implements or tools to catry on their work, and the other sort are not. A thief 
ot burglar, may be caught, after search, and found with such tools as well as 
stolen property (9. 310) Cheating is in effect theft, and treated as such. Cheat- 
ing in prices leads to the: transfer of wealth from the buyer to the fraudulent 
- The users of false or loaded dice in 


trader and is treated as theft ( 0. 517) 
gambling are like thieves and are classed as such for punishment (9. 521). The 
goldsmith is described by Manu (IX, 292, p. 522 ) as the worst of cheats sarva- 
hantaka-papistha). 
Royal responsibility for prevention of theft 

The king should make good the loss sustained b 
has been stolen. He should institute searches for the lost articles, and if, after 
he has compensated the owner, he recovers the stolen 80005, he may retain them. 
If a thief is caught by rayal officers, but the Stolen goods ate not recovered, the 
king must still make good the loss to the Owner. The reco 
restored to the owner. The thief who is 
of the article stolen to its owner (9. 553 
intimate the matter to the king, 


y १ person whose property 


vered articles may be 
caught may be made to pay the value 
). Those who find lost Property mist 


who will give publicity to the recovery through 
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the public crier. If the owner does not claim it within a year, the findér wilt 
get a fourth of its value, and the article will be retained by the king (p. 554). 
Manu would give the king one-sixth ( or one-twelfth ) of recovered lost property 
(0. 555). . 


Search for Thieves ( Coranvesanam ) 

The responsibility thus laid on the king makes it more than commonly 
necessary for the state to start investigations that will lead to the discovery of 
the thieves and recovery of lost articles. Thieves may be traced by skilled per- 
sons, through footprints, or in the case of cattle-theft by the marks of the hoofs 
of the animals, by skilled persons. Candala exécutioners and those who are ac- 
customed to roam at night must be used to discover the criminal (9. 545 ) If 
the footprints of the thief stop at the border of a village and cannot be traced. 
beyond it, that village must be held responsible to make good the loss. Villages 
in which criminals have been formerly found must be made to clear themselves, 
Places where thieves or criminals usually gather, like water-booths, drink-shops 
or taverns, brothels, theatres, assembly rooms, old gardens, uninhabited houses 
and groves must be watched by the police or guarded by them, and they must 
also patrol. These are for the prevention of thefts (p. 545). Expert criminal 
hunters must be used to discover them from associates, and by contact with 
them (p. 546). But those who are not thieves may be found with thieves, 
This necessitates caution (9. 547). Old criminals may be subjected to question- 
ing. Ifa person who is not the thief is made to give its value, and later on the 
mistake is discovered, the thief catcher-must be made to reimburse the harrassed 


person ( 9. 547). 
Harbouring thieves 


Harbouring thieves is an offence, Villages which afford food and lodging 
to thieves, and places of hiding should be punished, Those who’ provide thieves 
with arms, implements, fire, food and asylum or who connive at their 2829138, 
must be punished like thieves ( 9. 548). One who lets a thief escape when able 
to catch him must be punished as a thief ( p. 548). Receivers of stolen’ property 
must be punished like thieves ( p. 549). A brahmana, who accepts a gift from a 
thief, should be dealt with like a thief ( p. 550). 


Responsibility to help the state in preventing thefts and in catching thieves 
is thus laid on all subjects, and particularly on the police and servants of the 
state generally. If they remain passive during raids by dacoits and do not 
hasten to help the attacked villagers and the destruction of their crops ( hila- 
bhanga ) or highway robbery, they will be exiled: after their properties are con» | 
fiscated to the state. 
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Culpability according to Varna 


A long widespread modern view has been that in ancient India persons of 
higher castes either escaped punishment or were let off lightly, for offences for 
which the lower castes were punished severely. This is contrary to the Smrtis. 
Criminal responsibility was rightly held to rest on knowledge and discriminating 
power. The higher vargas were regarded as possessing this capacity in a higher 
measure than the lower. This will account for the rules laid down by Manu 
( VIII, 337-338 ) that the culpability of a Siidra is eightfold, of a Vaiśya sixteen- 
fold, of a Ksatriya thirtytwo-fold and of a Brāhmaņa sixty-fourfold or a hundred- 
fold or even twice sixtyfour-fold. This is the gradation of the penalty to be im- 
posed on offenders conscious of their crime, mens rea. 


Punishment of Thieves 


For housebreaking at night the punishments are impalement and lopping 
off the hands ( Manu, IX, 276), after the stolen property is restored to the own- 
er ( Vyasa, p. 527). Hanging is the punishment for highway robbery (9. 528), 
and the highwayman’s property is confiscated to the State. Death is the penalty 
for stealing women ( Manu, 9. 528) and, according to Vyasa, the kidnapper must 
be burnt to death over a slow fire after his limbs have been lopped off ( p. 528). 
An additional punishment is the confiscation of the property of the criminal (Pp. 


529). It is also the punishment for the theft of a boy, a horse, or an elephant 
(p. 529). ' 


Curiously the “ theft ” of a royal prince is not so heinous as it entails only 
corporal punishment or a fine of eight thousand ( Jha, I., p. 449), and half of it 
for kidnapping (stealing ) any other member of the royal family. YaAjiiavalkya 
will subject all kidnappers to impalement (II, 273, 0. 530). Death is the penalty 
for‘ those who break into a royal storehouse or armoury or the sanctum of a 
temple (9. 530). Mutilation (graded ) is the punishment for theft of cattle. 


The pickpocket and shoplifter should have their thumb and forefinger cut off ( 


I P. 
537 ), and on repetition of the offence they must lose a hand and a foot ( Yajiia- 
valkya, II, 274). 


Grain theft is punished by a fine of ten times the value of the 
stolen grain, and also a fine to the king of twice its value ( 


Brhaspati, 9. 532 ). 
Manu makes the penalty for this offence eleven times the value of the grain, 
and as much 95 9 fine. Crops destroyed ( maliciously ) by husbandmen is theft, 
and entails a fine of ten times the king's share (p. 532). Death penalty or 
mutilation of limbs is imposed on theft of costly gold articles or bales of costly 


clothing, or precious stones (p. 533-534). For theft of farm implements the 
fine is 108, when done during cultivation ( 


P. 534) and for stealing f d 
unhusked grain the fine is only 5 krsnalas, 8 flowers an 
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The Smrtis supply standard specifi€ations of the loss or accruement in diff- 
erent cases like weaving, metal work etc. For stealing articles of small value 
there are small fines ८. g. for milk and milk products the thief should repay the 
value to the owner and twice the value as a fine ( p. 537). 


Penalties for persons committing Manifest Theft ( prakasa taskara ) 


If a trader abstracts an eighth part of an article sold by the use of false 
measures or scales, he will be fined in proportion to the degree of cheating, that 
for stealing an eighth part being 200 panas (0. 512). He who sells as seed what 
is not seed must suffer mutilation (9. 513). Adulteration of medicines, salts, 
molasses and the like, with inferior stuff, entails a fine of 12 panas. Mutilation 
is the penalty for using false weights and measures (p. 515), or the highest 
amercement. Curiously, counterfeiting coins is to be met only by the highest 
amercement, as coins were only ingots of metal, whose weight was known (p. 
515). Combinations of traders to enhance prices is punishable by a fine of 1000 
panas (0. 516). The exportation by traders of articles in which the state has a 
monopoly is met by confiscation of entire property of the culprits ( p. 515). The 
sale of prohibited articles is met by corporal punishment and mutilation (p. 
516). A quack is punished as a thief ( 9. 520). He who plays with false dice 
is to be expelled from the gaming house (p. 520). Stakes must be open. A 
gambler who cheats will be banished ( 9. 520). Corrupt judges must be banish- 
ed (9. 521). The sellers of false gold etc. must pay back the price given there- 
of, and double the value as a fine to the king (9. 523 ). The wastage in metals 
(gold, silver, copper, zinc, lead etc.) is stated in percentages, as also of silk, 
cotton or woollen cloths. A deficiency beyond the limits indicated entails fines 
( pp. 524-526). A washerman who wears the clothing given for wash is fined 8 
panas (p. 526). Loss of a cloth given for wash must be made good by the 
washerman ( p. 526). 


Crimes of Violence ( Sahasa ) 

Of the five types of séhasa enumerated by Narada manslaughter ( manusya- 
maranam ), robbery and indecent assault on a woman are three (9. 557). The 
two kinds of parusya and theft are the two others that have already been dealt 
with, 

It is usual to classify offences into kinds varying with the severity of the 
ed. The three kinds usually reflect the lowest, middling and 
highest punishment. Violence of the first sort is illustrated by destruction of 
trees, fruit, roots and water reservoirs etc.; injuring cattle, or clothing, food, 
household utensils or drinks represent the middle class; taking away a man’s 
life, by weapons or poison, and attacks on life generally and violence to another 
man’s wife constitute the highest type of violence (p. 557). For the first type 


penalties impos 
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of offences fines range from a hundred, “according to the damage done; for the 
second type fines beginning with two-hundred and above are fixed; and for the 
third class represented by the robbery of costly things ( uitamadvavya ) like gold, 
precious stones, the property of gods and Brahmanas and hurting men and wo- 
men still higher fines and corporal penalties are indicated (9. 557). The penalty 
imposed must suit the crime. For the middle type it must be between 100 and 
500, and for the highest bodily penalties (amputation of limbs and branding), 
confiscation of entire property and banishment, are prescribed. For ordinary 
property robbed the penalty is a fine of twice the value of the article robbed, and 
four times the value, if the offence is denied by the accused ( Yajfiavalkya, II, 
232). The second amercement is for demolition of walls or houses. For break- 
ing idols or causing damage to temples, the penalty is the first amercement (9. 
366). This is also for obstruction of channels or making breaches in ramparts 
(p. 537). For setting fire to a house or a forest or threshing grounds the penalty 
is beyond the fine limit, and may extend to death by fire ( Yajiiavalkya, II, 278 ). 
For making a free girl a slave, death is the punishment (p. 566). Breakers of 
irrigation dams must suffer mutilation or death. Though ordinarily the punish- 
ments for women are lower than those for men, a woman who has set fire to a 
house, or poisoned a person, or killed her children, husband or elders: should be 
tied ‘up and thrown into water, unless she is pregnant. Killing a woman who is 
pregnant is killing her and the unborn child. Yama would subject persons guilty 
of arson, grave theft and murder and abetment of murder only to corporal 
punishment (p. 567). Procuring aborti 


ion and causing hurt by weapons earn 
only the highest amercement (p. 571). Uéanas discriminates between modes of 


causing abortion and would sentence to the highest amercement only the one 
who uses the most violent ( p. 571). | 


For murder, death (in various forms) is the penalty, 
Some nature of the offence, and the murderer’s 
(P. 571). An offence or crime has to be expia 
( prayascitta ), and the dharmasitras describe 


according to the grue- 
Property is to be confiscated also 
ted by penances of various kinds 
these. Here too: the penance is 
ey (a woman, after her. 
killing of persons of lower 
lcome to the culprits then 
kill him, he who gave the 
(P. 572). The other assailants 
enalty of the person who struck 


its penalty should be determi 
by consideration of the kind of injury their atta epoca 


im, must pay 
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Considerations of varna enter into the determination of turpitude and 
penalty. If one of a lower varya murders a Brahmana the penalty is death along 
with confiscation of the entire property of the criminal ( Baudhayana, p. 572). 
Satikhalikhita (p. 366) impose the penalties of mutilation or death on one who 
sells as a slave a girl who is not a slave. Katyayana brackets as equals in 
turpitude he who commences a violent attack (sdéhasa), or gives advice to 
another as to how the violent crime is to be done, or gives asylum to a criminal 
guilty of such an offence, or arms him, or feeds him, and who does not prevent 
the commission of the offence though in a position to do so, with the actual 
criminal; both must be punished alike (9. 574). Admission of a crime may lead 
to the imposition of only half the normal penalty for it ( p. 574). 


Extension of the Idea of Sahasa 


A number of offences, some of which will now seem trivial, are brought 
under this category. Some have their basis in a feeling of resentment against an 
act done contrary to accepted varya rules. Thus entertaining a Sidra ascetic as 
a guest in an oblation to gods entails a fine of 100 panas (Visnu, 559). An un- 
touchable ( aspréya) who touches a dvija deliberately ( kdmakdarena) is fit for 
death (vadhyah, p. 360). He who abuses a venerable person is to be fined. 
Relations like husband and wife, brothers and sisters, father and son as well as 
preceptor and pupil who abandon each other without proper cause shall be fined 
100 panas. Parents, wives or sons cannot be abandoned unless guilty of offences 
involving loss of caste; if one transgresses the rule the penalty is a fine and is 
600 panas (9. 561). Omitting to invite a Brahmana neighbour to a feast or a 
§raddha dinner is an offence. He who does not come to eat, after accepting an 
invitation to dinner, is liable to fine. A Brahmana who accepts an invitation to 
accept a gift, and fails to go to accept it, without proper cause, is to be fined 10 
panas. Witnesses in a dispute between father and son are liable to fine ( p. 563). 
Offering food that he should not eat to a Brahmana is an insult and is punishable 
by a fine of 100 swvaryas. The man who compels another to eat or drink what he 
is not allowed to eat or drink will be fined (p. 564). The seller of used shrouds 
is to be fined. A man, who, in trying to conceal the visit of his wife’s paramour, 
calls him a thief ( jaram coram tlt abhivadan ) either from shame or from getting 
a bribe from the culprit must pay a fine of 500 (p. 534). Performers of magic 
rites aimed at damaging others (abhic@ra) are to be fined 200. A Sidra who 
masquerades as 8 Brahmana is to be fined 800 (p. 535). 


Dishonest officials may be put to death by the king (p.568) and bribe takers 
deprived of their property. Disrespect to the king of various kinds are punishable 
severely (5. 569). He who tries to usurp the throne should be killed ( p. 569). 
Forgers of royal edicts, policemen who allow criminals to escape, Sowers of 
dissension and persons helping the king’s enemies must be put to death (5. 570), 
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A Brahmana is immune from both death. and corporal punishment. He 
will have his head shaved (३.८. the tuft, which has religious value, removed), 
branded on the forehead with marks of infamy and banished from society, or im- 
prisoned and made to do ignoble kinds of work (9. 573). The former punish- 
ment, by depriving the criminal Brāhmaņa of means of expiation or purification 
(as he has become an outlaw ), virtually sentences him to death by starvation 
outside society, with the dread of postmortuary punishment for the unexpiated 
crime, For one who has been brought up in faith in transmigration, death has 
not the terror that it may have to an atheist or materialist. The punishment 
thus meted out may be described as worse than capital punishment, which, if 
undergone, expiates the crime. 


Detection of Grave Crimes 


When a person is found killed and the perpetrator of the crime is not found, 
his sons, relations and neighbours should be interrogated regarding his morals, 
quarrels and so forth, to find out possible causes. The king’s officers must try 
all possible means of discovering the culprit. The person arrested as perpetra- 
tor of the crime must be subjected to an ordeal, when there is no clear proof of 
his guilt. If he is cleared by the ordeal, he should be set free, but suffer the 
death penalty if the ordeal goes against him. Crimes of violence may be met by 
impalement or other terrifying punishments. The aim is less to frighten the 
culprit as to terrify others (pP. 575). Brhaspati affirms rightly that it is by 
kindness to good men and by punishment of criminals that the fame of a king 
grows (p. 576). 

Abduction of Women ( Sérisamgrahanam ) 


Such abduction is for adultery. It is viewed as a very grave offence as it 
involves not only a moral fall of the parties but may lead to a mixture of blood 


between vargas in a normal (anuloma ) or abnormal ( pratiloma ) order. A king’s 
fame is enhanced by prevention of such acts (9. 680). 


The women with whom adultery may be committed may be of different 
classes, who are classed as “ protected ” (gupta) and “unprotected ” ( agupia ), 
virgins and non-virgins, prostitutes and kept-mistresses, women who make a living 
by prostitution, and women of castes that subsist: by the immorality of their 
women ८. g. minstrels and actors (p. 590). Unnatural sex relation is possible 
between men and men, and women and women, as well as unnatural ways of sex- 
union, and is punishable. 

Kinds of Adultery 


Adultery, says Brhaspati, has its root in sin ( 
three sorts, viz., brought about by force, deception 
The first is rape, and is committed on an unwilling 


Pipamilam ), and it is of 
or sensual desire (p. 577 ) 
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or on one who lies asleep, or drunk or unconscious; the second, when a woman 
is led to a man’s house by false pretexts and made to have intercourse with him ; 
or after a good deal of flirtation, the details of which are described, the 
woman yields to her sensual desire, which has been stimulated. Meeting a 
woman in a solitary place and casting amorous glances at her are deemed by. 
Vyasa as adultery of the first sort; so also doing those things that are now re- 
ferred to as “ dating ” constitute adultery though it is only flirtation, not ending: 
in sex intercourse. The next step is sending a woman garlands, perfumery, 
ornaments and clothes as gifts, which she accepts. This may lead to greater. 
familiarity and end in adultery ; it is of the second degree. Sitting on the same 
bed, embracing, dallying and touching one another in forbidden places on the 
body constitute the highest degree of adultery as it must end in sex intercourse. 
A man who has come to this stage may, if discovered, be arrested for adultery, 
even though the intercourse has not taken place [ p. 571). 


Katyayana classifies adultery by signs of intimacy like these (9. 580). For 
the three grades of adultery, which does not end in intercourse, fines are pre- 
scribed, and the amount of the fines is not absolute, as it may be enhanced when 
the male is wealthy (p. 581). A man who has been convicted of the offence 
once before will be convicted again even if he is found conversing with a woman. 
A go-between or pimp should be punished like an adulterer (p. 581). It is not. 
adultery if a woman of her own accord comes to a man (p. 582), and if wives 
of men suffering from pthisis, or impotence or who neglect them for other women 
come to a man of their own accord, he is not criminal (p. 582 ). Professional 
workers can speak freely with women, protected or not, without being suspected 
( p. 582). When one is forbidden to speak to a woman, and does so, he is guilty 
and must be fined one gold coin (0. 582). Manu denounces adultery as likely 
to lead to confusion of castes, and exhorts kings to stop it by stringent penalties. 
A non-Brahmana, rules Manu ( VIII, 359), who commits adultery with a 
Brahmana woman can be sentenced to a penalty upto death ( pranantam ). ae 
pointed out on p. 584, infra, this interdiction of Manu applies, according 
to Medhatithi, to all cases of adultery, whether anuloma or pratiloma, 7. ८. with a 
woman of equal or lower varna or the reverse, because “ for social security, 
wives must be protected from taint, even more than life and property, irrespective 

' But, Laksmidhara, followed by CandeSwara and Vacaspatimiéra, 


of caste,’ | 
restricts the rule to pratiloma adultery. Medhatithi holds that only a 65015 


should suffer death for adultery with a Brahmana woman. 

Penalties for Co-habitation ( Abhigamadandah ) 

death, and it may be coupled with confiscation’ 
tting of the organs of the culprit before he is 
in both a restricted and in an extended’ 


For rape the punishment is 
of the entire property and the cu 
put to death (p. 585 ). For incest ( 
V II 
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sense: so as:terinclade adultery with a teacher's daughter) the same punishments, 
are laid down: by Narada, who rules that adultery with a queen is equal to incest’ 
(P. 587); . | | | 


Tritercourse with: her consent, with a ‘ protected’ woman (gupta) shall be 
thet by a fine of 500: if it has been without her consent, but not (like rape) by 
force, the fine shall be 1000, A Brahamana culprit will have his head shaved. 
THe same penalty is for similar offences by men of other varnas. The twice- 
bérn' man who commits adultery with a Sidra female shall be “ banished”, 
according to Apastamba. Repetition of the offence by a culprit leads to double 
the prescribed fine for a first offence. Intercourse with canddla women is banned 
by very severe punishments, upto death (p. 589). The pollution of Brahamana 
lineage by adultery by men of lower varnas with Brahamana women is prevented 
by very sevete penalties to both the man and the woman, who is asked ‘to be 
devoured by dogs ( p. 591). Vasistha in dealing with the sin caused by adultery 
notés that submitting to the legal punishment purifies the offender of the sin: it 
acts as expiation, a common doctrine of smrtis. A woman who seduces a man, 
by éoniing to his house aud tempting him, shall be disfigured and thrown into 
water (9. 593). A raped woman is to be kept guarded with bare clothes and 
food (9. 594) for her expiation ; but no criminality attaches to her. 

Pollution of Virgins { Kanyadusanam ) | 

The defilement of a virgin is a heinous crime as it will take away her 
chances of mairiage. In view of the low age for marriage prescribed in smrtis, 
it will mean also physical injury to girls who may not have attained puberty. 
The death penalty, laid by Manu (9. 595) for the defloration of an unwilling 
virgin girl, is intelligible in view of what she is made to suffer. If the violator is 
of the same varna as the girl, he must be made to marry her without dowry 
(Medhatithi, p. 595), and he may have to pay the Sulfa (bride price) to the 
father, as in dsura marriage. Medhatithi remarks that marriage is not invariably 
based on affection ( necchisamyogamitram vival), and the violater must marry 
the girl though they may not like one another (p. 596). For a pratiloma 
seduction the penalty is death, according to Yajfiavalkya (IT, 288). If the 
violation has been through the girl's willingness the man shall be only fined 
(9. 597). | 


Unnatural Offences 


A woman violating a girl shall 


be fined, and have to pay her nuptial fee ; 
and with her head shaved (p. 597) 


she should be paraded on an ass’s back. 
Intercourse with Harlots ( Bandhakyabhigamanam ) 


Intercourse with a harlot of his 


Own easte entails only 
will bè enhanced if she is of 


a Small fine, which, 
a lower varna. 


Intercourse with another man’s kept. 
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mistress will be treated and punished as adultery with a married woman, It will 
entail a fine, however, of only 50 panas. If several men have intercourse with 
an unwilling prostitute, each shall pay a heavy fine. Intercourse, against the 
order of nature, with a woman by a man, is punishable as is intercoyrse with a 
female animal ( p. 599). i 


Husband and Wife-Their Mutual Relations ( Siripumyoga ) 


In the previous section Laksmidhara had dealt with a vicious life brought 
about by sex impulse. In the present he deals with the duties of women, married 
or unmarried, virgin or widow, with children or childless. Candegwara points 
out (( Vivadaratnakara, p. 409) that it is the duty of the king to see that 
husband and wife live righteously, following the duties indicated by true Dharma 
(ntjadharma) and they should be punished if they violate the duties prescribed 
by $astras, the king taking action suo moto, as law-suits between husband and 
wife are prohibited. For the guidance of the king and courts, as much as for 
married couples, a full treatment of the mutual duties of a married pair is 
necessary. Laksmidhara has kept this in view, and dealt with the subject 
elaborately, after having already dealt with the rites of marriage ( vivahavidhe ) 
in his Grahasthakanda (pp. 70-101). No topic is of more importance at any 
time than the determination of the reciprocal duties of men and women, and 
especially of those who. are united in wedlock. It may-be noted that adultery 
and sex-offences are deemed more heinous in Dharmagastra than in modern law, 
and that the attitude reflects the ideals of the day, which have now greatly. 
changed, especially in the West. Marriage is the most important sacrament for 
women, and it.is equally important for men, in order to enable them to discharge 
their duties to ancestors, gods and society. It will run smoothly only when its 
duties are clearly understood. Performance of enjoined religious duties, pro- 
creation of sons and consequent provision of rites to ancestors, and pleasure 
( rati) are possible only from marriage. 

Duties of the married pair © i 

The duties are eternal. They are not destroyed by the death of one of the 
partners, or even of both. The husband’s happiness and welfare depend on the 
wife. Women are the Goddess of Prosperity (Sri), conferring good on those 
whose prosperity they desire, petted or controlled (p. 610). Visnusmrti ( inf. 
p. 621) puts into the mouth of the goddess Laksmi (Sri) the declaration that 
She dwells in women who are chaste, of pleasant speech, of personal and spirit- 
ual purity, delighting in making themselves pretty by wearing jewellery, of frugal 
habits, who are mothers of children, and are of tidy habits, who are self-control: 
led, unquarrelsome, charitable and generous by nature, and never deviate from 
Dharma. The implication is that worldly prosperity comes to such wives, Pai- 
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thinasi ( p.:627) calls wives the goddesses of the home (grhadevatah). Women 
are the goddesses of prosperity of the home ( Manu, p. 609). . 


mae Happiness of the home rests on the happiness of its women. The gods are 
getlerdus ‘only where women are honoured (Pp. 610) ; where they are not honoured 
no sacred rite yields rewards that are promised for their performance. Where 
dependent women are in sorrow, the family perishes, as if by spells. Women 
must be honoured, loved and treated with kindness and affection (p. 670) by all 
the men of the family. The wife is to the husband a gift of the gods ( devadatia ), 
not wed of his own free will (0. 612). Women were created to be mothers, and 
men to procreate sons ; so, religious rites must be done by them together ( Manu, 
TX, 96). The root of domestic bliss is the wife ( Daksa, p. 614). 


Dependence of Women 


Women should not be made independent ( asvatantrah karyah ) but must be 
kept protected by their men, day and night, so as not to get lost in sensual 
enjoyments (p. Gor). The smrtis take a low view of the effects of leaving 
women free, Narada holds that freedom ruins women (p. 602) and Manu 
endorses the view stating that they are protected in girlhood by fathers, in 
wedded youth by husbands, and in old age by sons. The view is endorsed by 
other smrtis, e.g., Yajfiavalkya, I 85. If father, husband and son are not alive, 
the agnates ( jnatayah ) in the joint-family should protect such women. Harita 
holds that women get ruined by freedom, misbehave with men ( other than their 
husbands) and beget children by intrigues. A ruined wife means a ruined family, 
and a ruined line ( ( tantunasak ).” If the link connecting legitimate descendants 
is lost, the sacrifices to ancestors and gods are lost, Dharma is lost and the Self 
is lost ” ( p. 602). An unprotected woman may be led into sin, and ruin both 
her parental family and that into which she has married. He who guards his 
wife well, guards his line and his Duty (p. 603). Mixture of blood may occur if 
a man of higher varya marries a woman of lower varna, but confusion of varna 
( samkara ) is generated by adulterous women. Paithinasi admonishes husbands 
to guard their young wives, so that temptation may not lead them astray. 


Married women should be guarded by elderly women of the family, A woman 
who is widowed should be protected, if 


agnatic and cognatic relations. If nos 
a ward of the king, who should see th 
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risks that exist for some of them. Manu describes women as nirindriyah, and it 
is interpreted by Medhatithi as ‘ devoid of organs’, 1.6. strength, and he holds 
that courage, patience, intelligence and energy are wanting in women, who are so 
described in this expression (p. 605). Varadaraja taking indriya to mean 
‘soma’ (used in Vedic sacrifices ) says that it only means that women are dis- 
qualified by their sex for doing Vedic rite ( Vyavahdranirnaya, p. 455). Laksmi- 
dhara interpretes the term as meaning “ deficient in strength, ” ४8.6. wanting in a 
sense of Dharma, and strong intelligence ( p. 606). The condemnation of women 
is carried further by Daksa who compares them to leeches ( jalauka ) because 
they suck away a man’s means in jewellery, clothes, strength ( bala) and virility 
(virya). Like a neglected ailment that becomes chronic and serious, a wife that 
is left unguarded and uncontrolled wanders on wrong paths freely (9. 606). 
Whatever a wife craves for when she is in menses, in that form is her offsrping 
likely to be (p. 607). The Mahabharata exclaims that as fagots do not satisfy 
a raging fire so women are not satiated by men (0. 608). 


Means of Safeguarding a Woman's morals ( Raksavidhth ) 


Keeping wives fully employed and engaged in domestic work and in 
religious duties are ways of keeping them away from vice. A wife must be the 
mistress of the house, conrol its expenses see its religious duties performed 
correctly, busy herself in collecting and safeguarding the husband’s wealth and in 
feeding him (Manu, p. 608). Work is the best protection. A woman becomes 
like her husband in nature as sweet waters from rivers become saltish when 
they mingle with the water of the ocean: she raises herself to his level and falls 
also with it. Between a good wife and the goddess Sri there is no difference 
(p. 609). Conjugal happiness and heavenly bliss spring from their virtuous 
activity. The husband is reborn in the wife. Gods are pleased to dwell where 
wives are well treated, and leave the houses where they are not. A family 
perishes if its women are sunk in sorrow. When a man leaves on a tour, he must 
give his wife money for running the house in his absence. 


Among the several wives a man may have, the senior-most is she of his 
own varna and she alone can share his religious duties and rites. Katyayana 
would apparently allow one who has FS to do this duty instead of the senior 
most (9. 612) as he is in favour of wives being made to participate in religious 
duties by turns, irrespective of seniority ( p. 612). 


A husband should tolerate a wife’s weakness for a year after which she 
may be set aside. But a wife who shows aversion to an evil or diseased husband 
cannot be cast off. A husband who abandons his wife must be compelled to 


give her a third of his property ( Yajiiavalkya, I, 70) for her maintenance. One 


who abandons his wife through infatuation or unjustly has no defence. A wife 
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wlio prattises abortion or is unchaste or recklessly extravagant or attempts to 
slay-her husband may be set aside. The age of supersession for a wife is thus 
fixed by Baudhayana: One who has begotten only daughters after twelve years, 
ane who is barren after ten years, and the mother of still-born children after 
fifteen years—but, atonce, the wife who speaks harshly ( apriyavadinim). The 
last is:not meant literally and is only a warning against shrewishness in a wife 
( p. 627). An immoral wife, and especially one who commits ‘ incest ’, is to be 
abandoned, but her imprisonment or slaying is not allowed (Yama, p. 618). 
मैड unchaste wife must be maintained on Starvation rations, 


Rules for Good Wives 


Frugality, devotion to house work and the service of the husband and 
elders of the family, due performance of religious duties, and of vows, with the 
permission of the husband, modest dress, avoidance of talks with men 


him, are some of the virtues indicated in a good wife 
( p.622). The patni (wife) is so called because she is devoted to her lord (pats). 


A long list of acts 
Most Indian wives have 
ending the Holy Fire keeps a wife 
A sick husband should be tended, 
vicious husband (p. 627). A wife 


0४60 ‘up to ‘these ideals (pp. 624-625). T 


Should riot observe fasts, when her husband 


S gone abroad ( prosttabharty ) is under certain 
long journey without providing for her expenses, 
eless manual work (Manu. IX, 75). She should 
adorn herself in fine clothes and jewellery, nor 
| drinking spirits. Vyasa recommends the faithful 
Wife to commit sali if her husband dies abroad ; her self-immolation will earn him 
beatitude. . A chaste wife, declares Brhaspati ( p. 634), who commits sats is not 


She should receive funeral offerings like one Who has 


Whether she dies on hi 
635). Laksmidhara 


, accepts the authori o 
has cited) for holding ‘thst ority of 


the Rgveda VII, 6, 27 
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sanctions sahamarana or sati. 

The widow who survives should strictly follow vows and fasts, be celibate, 
practise charity, live on spare food and emaciate her body. No remarriage 15 
permitted, says Manu ( V, 162). 


Medhatithi holds ( p. 667) that sati is forbidden as it is suicide ( atma- 
19486 ), Yama forbids levirate (११५०८) for raising progeny and holds that child- 
less women have attained heaven in lakhs. Let her therefore live a chaste and 
ascetic life. This view is endorsed by Katyayana ( p. 668). 
Levirate ( Niyoga ) * 

Laksmidhara cites Manu, IX, 59 (9. 639) which states that on failure of 
offspring, a woman, permitted properly may have intercourse with her brother-. 
in-law or a sapénda of her husband for raising offspring. But Medbatithi points 
out that an elder brother, who approaches the wife of a younger brother, and a 
younger brother who has intercourse with her, except in times of misfortune, be- 
come outcastes, though authorised to act so. Failure of issue does not necessarily 
mean only of sons, as pointed out by Madhatithi. A daughter may be made to 
take the place of.a son, and treated as such with the designation of putrikā. If 
therefore a daughter exists, though sons do not, mtyoga is unnecessary and un- 
permissible. : The approval of niyoga must be taken from the husband’s father, 
brother etc., and not the woman’s father. The intercourse must take place only. 
when the full ritual (e.g. anointing the body with butter etc.) is done. Niyoga 
is thus to be treated as permitted but not enjoined. Narada will have the 
relation continue till the woman conceives (७. 640), as it is not due to amorous-- 
ness. The son born in niyoga is termed ksetraja ( Yajfiavalkya, I, 69). Devala 
will allow niyoga when the husband has become an outcaste or a traitor to the 
king or has disappeared, but this is contrary to Nārada’s injunction to wait for 
eight years for the reappearance of a husband, who has vanished (p. 641). 
Verses of Manu (IX, 64-67) condemning wiyoga are cited by Laksmidhara. 
Under the mimāmsā rule on the validity of statements, the later rule must be 
held to supersede the earlier, and Manu must be deemed to reject niyoga, Brhas- 
pati regards niyoga as forbidden for the present age. “ Many kinds of sons were 
recognised by ancient sages, which cannot now be accepted as men of our age 
are destitute of the powers that enabled those of former ages to practice them 
with impunity ” (क. 644) 


Women who have heen used before ( parapirvah ). 

Narada mentions seven kinds of wives as enjoyed before by others, Of 
these, the remarried woman (punarbhi) is of three kinds, and the wanton 
(svadrivé ) of four. A virgin widow remarried is the first punarbha ; she must go 
through the marriage rites when married a second time. A girl who after leaving 
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her husband takes to another man, and later returns to her husband is the second 
type. When a woman, on failure of brothers-in-law, is delivered to a sapinda 
by her relations, if of the same caste as her, is of the third kind. A woman who 
goes to live with another man, from love, is the first type of wanton ( svatrint ). 
When a widow rejects ntyoga and unites herself with a stranger from love, she is 
the second type of wanton. One who gives herself away to another from hunger 
is the third kind. A woman who, after being married in proper way, is after- 
wards married to another improperly, is the last kind of wanton. Manu notes 
that the parapirv is despised by the world (9, 645). The children of punarbhi 
woman are despised, as’ is the punarbha herself. Intercourse with women 

| rescused from robbers, or rivers, or famine or confusion in the country, and taken 
as mates will not taint the persons who cohabit with them. A woman who does 
not like to be given away to a man, must not be given away against her will 
(2. 647). 


| DAYABHAGA 
Definition of Daya 


. Daya is wealth coming to a person by reason of his relationship. It 15. 
Placed first among the seven sources of ‘ property ’ mentioned by Manu ( 
This is the definition of the M ilākşarā (II, 114). 


candriké (II, p. 255), defines déya as ‘ parental wealth which has to be divided’ 


Time of partition 


_ Manu is cited at the beginning of this subsection by Laksmidhara (p. 648) . 
to show that the division of Property is to take place after the death of both 
parents, as while they are alive the brothers (४, ८, sons) have no power to divide 
the property, Paitrka in the dictum of Manu is explained by Kulluka 95 mean- 


ing both paternal and maternal Property. If the father is an outcast ; 
will e 
he will be regarded as dead for the pur (atita ), 


Devala (p. 647 ) repeats the dictum of M 
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outcaste or an ascetic will be.. Vivadaratnakara explains that ° parental” 
(paitykam) includes the property of grandfather etc., and that as daughters 
have the first claim on the mother’s property, the right of sons to partition 
must be regarded as to come only after them or if there are no daughters. 


Manu’s declaration that the sons are not lords ( 47८१ ) of the property 
when the father is alive (jivatoh) and the dictum of Devala that they are 
not owners, so long as an untainted ( irdosa) father is alive, are taken by the 
school of Jimiitavahana as denying the contention (which is upheld by the 
Mitaksar@) that sons, as soon as they are born, acquire a right in the family 
property. Sons are not masters of artha ( wealth) and- dharma (the duties 
imposed by Dharma, like the offerings to deceased ancestors) ( Satkhalikhita, 
P. 649). The father’s property may, according to Gautama, be divided by the 
sons and father, if he so desires it, during his lifetime, but it must be after the 
mother is past child-bearing (१४०४८ rajasi matuh ), as the partition may have. 
to be reopened if the mother gives birth to a son or sons after it has been made, 
Dayanirnaya (XVII, 2-6) brings under the term “ mother ” stepmothers also, 
and holds that when they are both past child-bearing and the father is willing to 
allow partition it may be made. Narada (9. 653) adds two other conditions for 
partition during the father’s life, viz., his having lost sex-desire and sex-power 
and the sisters having been married. Satkhalikhita (p. 653) states that parti- 
tion during the father’s lifetime may be made with his permission ( anumatah ), 
openly with the help of mediators or secretly, without it. : 

Hirita (p. 643) states that if the father becomes a forest-dweller ( vina- 
prastha ), he may, before doing so, divide his property between his sons, or he 
may become a sanyasin after doing so ; or he may continue his residence in the 
family house, retaining a small portion of the property he had himself acquired, 
and when his means are exhausted he can recover the property from the sons. 
The disposal of self-acquired property by the father is within his rights ( Visnu, 
p. 654). A rule which Narada cites is that the father in dividing the property 
between the sons, may retain a double share for himself. The self-acquired gains 
of the sons during the father’s lifetime, ( barring ‘ gains of learning’ ) should also 
be equally divided between the sons at partition (Manu, IX, 215). But 
Narada’s dictum that the father is lord of all the wealth ( sarvasyeva pita prabhuh 
p. 655 ) is cited by Laksmidhara immediately after the citation from Manu, and 
must be held to qualify it by its position in citation. Brhaspati also holds the 
same view as Narada and adds that the sons who go against the father’s scheme 
of unequal distribution should be brought to order ( vineyah ). A rule of Sankha, 
cited by the Mitaksara, but omitted by Laksmidhara, is that the property may 
be divided even against the wishes of a father, who has become senile, of dis- 
ordered mind or overcome by disease ( vrddhe, viparitacetast, rogint ). The 
V 12 


go 

éarller writers are against partition in the father’s lifetime ; when he gets old and 
senile, or diseased of of disordered गत the undivided property should, in the 
father’s lifetime, bs looked after by the eldest son,” The family has its roots in 
Property ; sons with fathers living are unfree (to divide the estate)” (p. 657, 
Satikhalikhita ). 


The fathef who recovers a debt of property which could not be recovered 
before, by his own efforts, need not, unléss he wishes it, throw it into the 
Common share for division among sons (Visit, p. 652). So is the father’s right 
to exclude from partition the gaitis of learning or valour that he may have made 
(Bfhaspati, p. 652 ); arid he is free to give them away (p. 653 
(गा, 14-115.) rules that the father need not give equal sh 
makes the division, atid tay give ah éxtta share to the eldest son ; if he makes 
all shares equal, the wives shall get equal shares too, especially those who havé 
had no stridhana from parents or husband (p. 654) 


Spiritual reason for partition 


): Yajtiavalkya 
ares to all sons, if he 


- The éraddhas to ancestors will be done by the father, when he is alive, and 


by the eldest son if all sons live together, and by each separately if they have 
separated after the division of the riktam. “Partition leads to increase of 


Dharma” says Gautama. The material gain of living united is noted by Sankha- 
ay, if they like, dwell together, 


t education. During it, the 


ल This is interpreted b Aparatka 
as सियो पकाई Partition till all brothers age Majors Cp. 725 Ja Pn ड 
there is & diffefence of view as to whether minori 
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Vasistha ( XVII, 47) recommends the putting off of partition tll pregnant wives 
of any co-parceners are delivered. Manu (IX, 216) rules that if a son is born 
to a coparcener after a partition of the family is effected, he inherits the'shares 
of the father, which had been determined at partition 


Preferential share ( Uddhara) 


Manu (IX, 112-114) lays down that the eldest son should get one- 
twentieth of the property as an extra share, one-half of it should go to the 
middlemost son, and one-fourth of it to the youngest. Laksmidhara holds that 
he “eldest ” son, who gets the additional share should be—not the eldest by 
age but the seniormost by good qualities (gunavat jyesthah, p. 656). The older 
smrtis recommend the uddhdra, and even say that the eldest son gets the whole . 
property (Gautama, XXVIII, 3). It is to be noted that Medhatithi says that 
some people hold the view that preferential shares are not meant to be observed 
in the present age, and that they are on the same footing as the rule sanctioning 
the killing of the cow for offering the Madhuparka. He adds that “ this view js 
not correct. No restriction of uddhdra is found anywhere It is not among 
barred practices cited by Dr. Kane, in his “History of Dharmagastra” as 

kalivarjyah. 

Detailed descriptions of the extra shares or articles that the eldest son, the 
middlemost son and the youngest son should get at partition are given by almost 
all smrtis, and are collected by Laksmidhara. He must be held to share the 
view of Medhatithi in their applicability even in his day. The eldest son is to be 
given the best article in the property, as well as ten of the best cattle, as his 
extra share. If all brothers (including the eldest) are equally skilled in their 
occupations, there will be no extra share in the form of the best of the cattle 
‘among ten,’ and only some trifle shall be given to the eldest son asa token 
of respect. 


Seniority is not entirely by age; Laksmidhara remarks that the awarding 
of uddhava (extra share) should be on the basis of the eldest son being the 
‘best in good qualities as well as in seniority’ (gunavat jyesthddivisayascayamy- 
ddharah, p. 656). Gautama will give the eldest son a carriage yoked with 
animals that haye two rows of teeth (४.८. horses) and a bull (p. 606); the 
middle-most son gets one-eyed, hornless and tailless animals, if there are several 
of them ; and the youngest son gets the sheep, grain, iron utensils, one of each 
kind of animal, a cart yoked to oxen, and the family house, Curiously, the 
last practice has been followed by Syrian Christians in Travancore, who claim 
to have come with the apostle Thomas in the first century A.D, Apastamba 
states that in some places (6668 ) gold, black cows, and black products of the soil 
are the share of fhe eldest son, as well as the father’s chariot and household 
furniture (Pp. 657). The assignment of certain things to middlemost and young: 
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est ‘sons, and the indication of equal division of the remainder, indicate that 
animals, movables and the family house are excluded from the equal division of 
the property among sons. The assignment of an extra share to the eldest son 


is natural as he has to act-as the head of the family when the father gets old 
and weak, and also officiate in family religious rites as its chief member. 


Partition among sons of different mothers: — 


A householder may have more than one wife, of the same or of ‘different 
varnas, and have children by each or some of them. Seniority among wives will 
be according to the respective dates of their marriage, if they are of equal varya 
and of the same varna as the husband. The wives may give birth to sons at 

` different times, and a junior wife ( kanistha ) may beget a son or sons before the 
seniormost ( Jyestha). Which son is to be regarded as the eldest? The son 
born of the senior wife (fiirvé ) is termed pirvaja. Manu (IX, 123-124) rules 
that the son of the. senior wife shall take as his preferential share ( uddhara ) 
one bull, and the other bulls, which are not so good shall go to the other sons, 
as they will be deemed junior to him on account of their mothers being junior 
wives. ‘Seniority among sons is determined by seniority among their mothers, 
and not by their own age’ says Medhatithi in explaining these verses. An alter- 
native preferential share is stated in the next verse of Manu thus: in addition 
to the bull ( mentioned in the previous verse as his share) the son born of the 
senior wife ( termed therefore ‘ Elder’ or jyestha ) will get fifteen cows, and the 
others according to the position of their mothers. But, in the following verse, 
(IX, 125 ) Manu has also stated that among sons born of mothers of the same 
vara ‘ equal’), seniority is not according to mothers but it is only by birth. 
Priority of birth is the determining factor ( Raghavinanda). Medhatithi has 
held that the two preceding verses ( IX, 123-124) are declamatory ( arthavada ), 
and that the later dictum giving seniority to one born earlier ( irrespective of 
the position of the mothers) is Manu’s veal view. Kullaka has also noted the 
contradiction, and held that the apparent contradiction leaves room for option, 
४. e., observing either rule, but selecting by the presence of superior qualifications 
the son to be held seniormost, in addition to his seniority in age. In the case 
of sons born of mothers of different varnas, the son born of the wife who is of 
the same varna as the husband is the seniormost ( Vivddacintimant, 9. 200). 
Lave bl tat te son om 
, ९ preferential share. This view 
Is also upheld by the Dayanirnaya, 10 


"2-6. The determination of seniority — 
among sons by birth is also applied to the seniority 


case of twins ( yamala ) bi ; 
660). But even in regard to twins there has been di Pes 


ven fference of opinion, the 
later-born being regarded as the first to be conceived, as the result te first 
seminal emission and therefore the elder ( Raghavananda and Ramacandra ) 
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The opinion expressed thus is upheld by medical treatises in Sanskrit, like 
Pindasiddhi and Carakasamhita, as well as by the Bhagavatapurana. It is also 
the modern view, medically. But the Vyavaharamayikha ( p. 98), which cites 
these medical views, maintains nevertheless that Manu’s ruling should be follow- 
ed. Devala (9. 660) takes the common view that the child which comes out 
first is the elder. 

Seniority may be lost by an eldest son by his ill-treatment of his younger 
brothers (9. 660). Ifa special share is given to the eldest (uddhara), he gets 
two shares, according to Manu, his younger brother one share and a half, and 
the others one share each (p. 661). Kseiraja (son born by #iyoga) is entitled 
to a share like ordinary sons (p. 661). Brhaspati introduces a new principle 
in unequal division. One" superior in birth, ? i.e., the older, as well as in learn- 
ing must get two shares, and the others only one each. This indicates that 
seniority among brothers is not by mothers or by age alone. The rules for special 
shares are ignored by Yajtiavalkya (II, 117), and he rules that sons should 
divide the property equally, after paying off the father’s debts. Among copar- 
ceners shares are determined by fathers. Sons get their father’s share in the 
property of the grandfather ( p. 662). Partition of property and pinda ( Sraddha) 


offerings to the ancestors go together ( Devala, p. 663 ). 

Widows who have had no stridhana should get some share. Brhaspati al- 
lots the widow a share equal to that of a son, and the daughter who is unmarri- 
ed a fourth of such a share ( 664). According to Vyasa a sonless daughter-in-law 
must get a share. Brhaspati declares that ancestors feel that they have de- 
scendants only when one or more of them earn a name for learning, valour, and 
practical knowledge of affairs, and a son with such qualities deserves to get a 
larger share than other sons ( p. 664). The brother who manages the paternal 
estate should get in addition to his share some extra like fodder, conveyance, 
or food. A brother, well able to maintain himself otherwise, who does not wish 
to get his share of the father’s property, may be regarded as separated after 
giving him a nominal share ( Manu, IX, 207). The gift of this “ trifle” is to 
establish the fact of partition and prevent future disputes. A rule of ethics, not 
mere law, enunciated by Apastamba is that all virtuous sons get equal shares, 
and the one who squanders money in bad ways like gambling should be debarr- 
ed from getting his share, and be given only a trifle as evidence of partition 
( p. 665). 

Persons disqualified to inherit ( Vibhaganarhah ) 

Certain persons by reason of physical or mental or moral defects are de- 
clared unfit to get a share in inheritance. Gautama rules that even a son born 
of the same varya as the father should not get the father’s property, ‘ according 
to some, ” if he is addicted to unrighteous ways. The word “ even ” in the sūtra 


94 


is explained as implying that when a person of the same parya as his parent is 
excluded because of his bad ways, much worse is the son, similarly acting, who 
is born of a mother of a different varna (p. 665). Manu has laid down the 


Physical defects that make one less than human also disqualify for inheri- 
tance, Sons born bling, deaf, or dumb or insane or idiots or devoid of sensitive- 
ness to touch or thought are also barred, But if ene becomes impotent during 
married Jife, his children are entitled to inherit ( Manu, IX, 203 ). Yajfiavalkya 
(II, 140) bars from inherjtance the person born lame ( paigw) or with incurable 
disease like leprosy (p. 667), Devala bars the liñgī, who makes a living by 
cheating at miracle-working ( aliSayena kapatavyttacari ) from inheritance. The 
son of an outcaste, as he is also one, is barred, 


The disqualified persons have however to be maintained by those who 
inherit the property. So are the aurasa and kselraja sons of these, with the 
exception of the son of the palita, if born after the father was sent out of caste, 
impotence is defined as inability to impregnate, The right to maintenance of 
the wives of persons thus disqualified depends on their Temaining virtuous, 
Adulteresses should be ‘ sent out ’ ( mrvasyah ). Children from pratiloma unions 
are disqualified from inheriting but they too must be supported by those who get 
the property. Anyloma sons alone can inherit, 
Performance of Sacramental Rites { Asamskyta-samskaranam ) 


Sacraments are compulsor 


| y. They are described in detail in Grhastha- 
kanda and Brahmacdrikanda, 


Boys and girls have Sacraments, but marriage 
is the chief for girls. The sacramental rites that have not been 
at the time of the father’s death, must be performed by the brothers, out of the 
parental estate. If there is no parental Property, the sons should stil] perform 
the sacrament from their own resources. Upanayana is the chief s acrament of 
a boy. Marriage is obligatory to girls but not to boys, as after finishing their 
education they may decide to semain celibate for life ( Smrticandrika, 1 628). 
The sacraments should be performed for sisters, aft र) 


७ 


er giving them the one-fourth 


done for sons, 
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share in the father’s property, as well as tlie ornaments and siridhana of their 
mother. The money needed for a daughter’s marriage must be found by her 
brothers, either out of the undivided parental property, and if she was born 
after the partition the wealth needed for her marriage shall be given by the 
brothers ( Vibhagasira, Jha, II, p. 394). The marriage should be celebrated in 
accordance with the manner suited to the property left ( vili@nusdrena). The 
daughter does not merit a share of the estate, like brothers, says Baudhayana 
(p. 672). 

What ts divisible ( Vibhajyam ) 

At the time of partition the property of the grandfather, the father and 
what has been earned or obtained by the sons, with the help of ancestral pro- 
perty, are divisible among the claimants. Before partition the amount needed to 
repay the father’s debts and promised charity (dine / must be taken out of the 
estate, and the remainder alone is divisible. The father should not remain a 
debtor after death. Whatever debt has been contracted for the sake of the 
family by brothers, paternal uncles or the mother should be first cleared before 
partition takes place (Katyayana, 846). The debts incurred by one of the 
coparceners for religious purposes ( dharmirtham ), or for making a gift out of 
affection to some one ( pritidattam) or debts contracted by himself shall be 
excluded from partition, and remain to be repaid by him who contracted them. 
All ascertainable assets of the father must be divided, and if any are suspected 
as concéaled it must be discovered by ordeal. The odd goat or sheep or animal 
with uncleft hoofs (horses, mules, asses etc.) need not be divided; but must go 
to the eldest brother (0. 674). 

What cannot be divided ( Avibhijyam ) 

The gains of leatning, or of valour, friendly gifts made to him, marriage 
presents ( audvahikam ) arid presents made to him when he is treated as an 
honoured guest to whom madhufarka is offered are the exclusive property of the 
recipient and cannot be divided with co-parceners. Ancestral property recovered 
solely by his efforts must belong to him who regained it. ( p. 674). Gains of 
learning can be shared only when paternal property has helped in gaining it 
( by qualification). Whatever is given to the bridegroom at marriage is held to 
be the property of the bride, and is not to be partitioned. The wife’s own 
property, received from mother or sons, cannot go into the common stock for 
division. The prize won in an assembly of pandits, as the result of a wager, the 
gifts received from a pupil as guru, or fees gained in a sacrifice or a prize 
obtained in a public disputation, or by daa, are impartable. A craftsman who 
gets over atid above the price of an article which he has made an additional 
amount as 4 prize, is also said to get vidyadhanam and it is entirely his, and not 
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to be shared (p. 677). What is gained in battle is termed dhvajahytam and 
is also not to be shared (9. 678). Sankhalikhita declare that Prajapati holds 
that a house (०६४७ ), water vessel (udakapatra), used clothing, a kept mistress 
and water drains are not to be shared by division (p. 678). Visnu holds that 
ornaments, a riding animal, cooked food, water in a well or pool, slaves or 
mistress kept by a father, property destined for pious uses or sacrifices, a 
common pasture ground, and in the case of kings, ministers and purohits are not 
partible. These last are termed yogaksema. Halayudha interprets yoga as boats, 
and ksema as fortresses (p. 679). Brhaspati on the other hand argues that 
cloths and ornaments can be sold and the sale proceeds divided between 
coparceners ; that a slave girl can be made to serve coparceners by turn ; and 
that a common pasture may be used by coparceners according to their shares. 
Laksmidhara reconciles the dicta of Brhaspati with the interdiction by Manu and 
others regarding the indivisibility of clothing and ornaments by noting the 
difficulty of dividing them without making them lose their natural form ( svaripa). 
Gains acquired by valour of those who obtained learning and training from help 
given by grandfather, father or relations, are partible. Vyasa holds that what is 
~ earned from conducting sacrifices, from land, cooked food, water and women is not 
partible among sagotras ‘ even upto a thousandth degree’ (p. 679). The Mita- 
ksara says that the restriction on partitioning land applies only to its being done 
by a Brahmana’s children by a non-Brahmana wife. Katyayana and Kautilya 
(p. 45) lay down a general rule that the disposal of inheritance should be 
according to whatever usages are in force in the country ( desa ), caste (att), or 
association or village to which the parties belong. It means that usage or rules 
in corporations accepted by members overrule the.ordinary law. Vasistha states 
that if one brother gains something by his unaided efforts, he should receive a 
double share of ancestral property into which his gains have been incorporated 
(p. 682). If without the help of the parental estate the eldest son acquires 
some wealth the younger brothers have a Claim to a share of it, if they are also 


devoted to learning (Manu, IX, 204). Property which is not parental but has 
been built up by the labour of brothers, none of whom is specially learned, 


__ Kingdoms cannot be partitioned. Manu ( IX, 323 ) rules that a king after 
making gifts to Brahmanas, and installing his son as king, should retire to the 
forest. Vyasa ( cited in Vibhagasara, 9, 1.2) states that it is the eternal 1 

that among kings so long as the elder brother is alive the younger catinot al 
king. Indivisibility and primogeniture are to be observed in ae, not be 
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Stridhana (Wife's: Separate. Property ). 

The exposition of the things that are not to be divided by the coparceners 
on the death of their father, naturally leads to a special case of non-divisibility, 
viz., the woman’s separate estate, or siridhana. The famous statement of Manu 
(VIII, 476) that the wife (bkāryā), son (putra) and slave (disa) are pro- 
perty-less. ( adhanah ) merely indicates, as Medhatithi has explained, that they 
are dependent, and that the wife should not expend her property. for any pur- 
pose without her husband’s permission and the son without his father’s sanction, 
Laksmidhara treats of the disposal or use of stridhana ( krtya ) before describing 
in detail the nature and kinds of stridhana. For reasons of clarity we may pro- 
ceed to his treatment of the nature of stridhana and its divisions ( pp. 693-695 ) 
first. 


Stridhanalaksanam ! 

Manu’s description, of the kinds of siridhana is given first. It is said. to 
consist of six kinds, viz., what is given a wife before the sacrificial fire ( adhyagni.), 
what is given at the time of departure of the bride to her husband’s house 
(adhyavahanika ), what is given her by the husband out of love or in dalliance 
(dattam pritatah) and what has been given by mother, father and brothers, 
Commentators have made it clear that the list is not exhaustive. It is more, 
but it cannot be less, as it will mean omitting six essential sorts. The gift out 
- of affection (prititak ) is made to the bride, when she makes her bow to her 
parents-in-law. It is termed layanyarjita, ‘earned by beauty,’ or @dhivedanika. 
The Vivadacintamani ( pp. 215-216) makes this a seventh kind and not treated 
as a synonym for pritidatta. Visnu ( p. 693 ) adds to the number of gifts made 
by sons, what a husband gives when a wife is superseded ( ddhivedanika ), what 
relations ( bandhu ) present her during her wedding (anvddheyaka ) and gulka 
( defined by Katyayana on p. 695 as ‘ the price received for household utensils, 
conveyances, milch-cattle, ornaments and servants, from the husband’) and by 
the Mitaksara as the fee paid when the girl is given away. All that a girl ob- 
tains at marriage or after it at the house of the father or husband is termed 
saudayika ( Vyasa). Thus, there are ten kinds of stridhana. Devala (p. 693 ) 
states that four kinds of wealth constitute stridhana, viz., property given for 
maintenance (०४४४४), ornaments ( ābharaņum ), Sulka ( usually rendered as ‘ fee ’ ) 
and gifts (labha). Vrite is rendered (also vrddht ) as gifts by father and others 
for maintenance and Jabha as what is obtained for propitiating the goddess 
Gauri. 

Use of Siridhana ( Stridhanakrtyam) . | 
ति Wives should not draw wealth from the family and hoard it, or do so out 
of their own property without the sanction of the husband ( Manu, p. 683 The 
ddy&dah (heirs ) should not divide the ornaments worn by a woman during the 
४ 13 3 ThE 
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life-time of their husbands, as by doing so they will ° fall ° (p. 683). What has 
been given to her by her husband she can enjoy after his death, as she likes, 
except. immovable property ( sthavaradyte ) given during Marriage. According 
to Jimtitavahana other immovable Property she can give away as she likes ( Jha, 
II, p. 547). The maximum limit to the gift to the wife is ‘:two-thousand,’ which 
the Mayiakha interpretes as an annual amount (7. 854). Saudiya means every 
kind of gift received at marriage and is “ dowry”, Laksmidhara defines it as 
what has. been obtained by a woran from the paternal and maternal families 
(p. 685 ). Even in immovable property so obtained a wife ( or. widow ) has 
absolute right of disposal ( p. 685 ), by gift or otherwise, and this Power is exercis- 
able in what has been given by the husband, with the exception of immovable 
property ( sthavaratiriklest ). The king should protect barren women, women 
who have lost their children, women who have lost all their 

try to appropriate their Possessions; and those wh 
(Manu, p. 685). A husband may use his wife’s str; 


; wished. If, however, it has been 
Spent with her consent, the repayment will be without interest (p. 686). If a 


Wife lends her stridhana to a husband who is ill, or in distress or worried by — 
creditors, he must later on repay it to her ; so also during famines or when wealth 
is needed for religious duties (Yajfiavalkya, II, 147, 9. 687). A wife who is 
superseded by a second wife, with whom the husband begins to reside, cannot be 
forced by him to give him her Stridhana. ` If she is denied food, clothing and 


may exact her own stridhana from him as well as 
But she must reside in her hus- 


Division of Stridhana ( Stridhanavibhagah ) 


The mother’s Property other than stridhana is describe 


Property should be divided equally between brothers and sis 
the mother. Even the daughters of daughters (४. ८. grand- 
as 9 mark of affection. 


d as mātrkam. Such 


e ( pritya ) 
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daughters. ` The toilet. articles (parinahyam) of mothers go to daughters. 
( Vasistha, p. 689). The mother’s debts must be paid before the division of 
siridhana. In the absence of daughters, their children will inherit stridhana of 
their grandmother ( Yajfiavalkya, II, 117). It should go to a ‘daughter ready 
for marriage’ ( vivaharha, p. 689). Ifa dead wife had co-wives and dies child- 
less, her property will go, if she was a Brahmana wife, to a daughter of a 
Brahmana co-wife. When there are no daughters, the dead wife's property goes 
to ‘her sons, and her sauddyika, to the husband. The sisters and their hus- 
bands shall divide the property, when there are no daughters or daughters’ 
children, In the absence of sisters the agnates ( bandhavah ) will inherit the 
property. Sisters, who are widows, are excluded by the restriction to ‘ sisters 
with husbands’ ( sabhariykah). 


Succession to a Childless Woman's Property t 


A woman who dies childless may have been married in one of the different 
ways mentioned in smrtis. Manu (p. 690) states that in the brahma, daiva, 
gdndharva, 4४३4 and prajapatya marriages, the husband gets her property. But 
if their marriage had been inthe @sura form, in which money is paid to the 
parents of the bride by the bridegroom, the property of the dead woman will go 
to her parents ( p. 690). Jimiitavahana holds that only the wealth that came 
to her at marriage should go to the husband ( Déyabhaga, p. 88). Mitramisra 
in his commentary on Yajfiavalkya ( p. 622) holds that an ‘ option’ is given, by 
the rule, and that both husband and father should divide the property equally. 
Apararka thinks that in Gandharva and lower forms of marriage it may go either 
to the husband or to the parents. Devala affirms that a dead woman’s stridhana 
belongs in common to sons and unmarried daughters, If she dies childless, it 
goes to her husband, mother, brother and father in order ( Devala, p. 691 ); in 
inferior forms of marriage the property of a dead woman, married in the dsura and 
other lower forms of marriage, her wealth goes to her brothers, after her mother, 
or according to some, even when the mother is alive (Gautama, p. 691). The 
relations ( bandhavah ) get the dead woman's property so far as it comes from 
gifts from relations, or $ulha or anvddheya ( property presented to bride by re- 
lations ), if she dies without offspring ( Yajfiavalkya, II, 144). If a putrika ( ap- 
pointed daughter) dies sonless, her property goes to her husband (9. 691). 
Candegvara (p. 620) states that the rule will apply only where the dead putrika 
has no unmarried daughter or sister, as pointed out by Paithinasi (p. 691). If 
a person, who having verbally given away a daughter, later on takes her away, 
without any defect in the bridegroom, he should be punished by the king, says 
Yajfiavalkya, and must be made to pay all the expenses incurred by the bride- 
groom, with interest. But if the girl dies, the father and the bridegroom should 
work out their relative expenses, (४. e. what has been given to the bridegroom’s 
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parents by the father of the girl as honorific present, and what has been given 
te the father by the bridegroom’s people), and the balance that may be due to 
one or the other party should be paid to him (p. 692). The rule, according to 
aft commentators, applies only when the father of the girl takes her back with- 


out a good reason, such as the availability of a better bridegroom, which is 
allowed by smrtis, 


Brhaspati equates the sister of the mother, the wives of the paternal and 
maternal uncles, the father’s sister, the elder brothers wife and the mother-in- 
law, Ff these have no legitimate son ‘of the body” ( awrasa) nor step-son, nor a 
daughter's son, nor a son of these, then their sister's son and the rest shalt 
inherit their property ( p. 693 ). 

Mistakes in Partition ( Avalupta-vibhaga) 


If some omission of assets is discovered after partition, the discovered 
assets should be distributed. equally among the coparceners (Manu, p., 695). 
But there will be no special share for the eldest in this, Articles, concealed by a 
coparcener and discovered later shall be redistributed between brothers or their 
sons, An erroneous partition should be remade. 


What a man acquires after 
Partition is wholly his. Lost Property that is recovered after partition should 
be partitioned (p. 695). If property has been taken away by a kinsman, he 
should net be forced (० restore it; among undivided kinsmen, possession should 
not be set aside ( Katyayana, Pp. 696) 


. The meaning of this is that conciliatory, 
means should be used (० make the Person give back for redivision the property 
he has appropriated. Caņdeśvara interprets it as meaning that instead of force, 
tricks should be used to get back the property for redivision (pP 526). Among 
undivided relatives, no one should be required to make good what he has 
enjoyed. Brhaspati advises also. conciliatory methods to get back for redivision, 
Property: that has been deceitfully taken possession of by a coparcener (p.. 696.) 


}. 
Even by expenditure of one’s money and by cunning persuasion should, cheats, 
cruel men and avaricious men, who have taken property that should have been, 
divided, be made to, give back for redivision such property ( P- 696 }.. 
Division, of Property between sons born of mothers. of different vargas 


( Nanavarnasamavaya-vibhagah ) l 


If a man marries only wives of his own varma the division will be per 
capita, among sons. But matriages that are allowed are of anuloma type t.e., 
the wife is of equal or lower varna than the husband. Pratiloma unions are for- 
bidden, but they may result in offspring, For chi 
simple rule laid down is that he will get the sam 
a Sidra wife, i.e. the lowest. 
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for maintenance out of his estate (p. 704); the saprydas shall take the rest of 
the property ( Brhaspati, p. 794). Among Sfidras the son bore of an unmarried 
woman (antidhadyam, the reading of Vivadarainakara, p. 542) or of an ‘unauthor- 
ised’ woman is like a legitimate son. The son of the Siidra by a female slave or the 
female slave of a slave (ddsaddsi ) shall receive a share according to the Sidra 
father’s wish (p. 704), but if the father dies before giving him the share, the 
brothers will allot him half-a-share, and if there are no such: " brothers’ he shall 
take the entire property ( Yajfiavalkya, I, 134 } unless daughters’ sons exist to 
the dead Sidra, who will have to be treated as legitimate sons. In the case of 
sons to. Brahmanas by slave women, they are only entitled to maintenance 
( Medhatithi, IX, 179). 

Share of Son born after Partition ( Vibhakiaja-vibhagah ) 

If a partition has been made between 2 father and his sons during his (¢. e. 
father’s) lifetime, the father gets a double share ( Medhatithi, IX, 216). If asor 
is born after this partition, OF sons, they will inherit only the father’s share. But 
# there has been a reunion af some sons with the father, the shares will remerge, 
and the sons born after partition will only get such share as any other son gets, 
in the remerged group. Fhe self-acquired property of the father, taken by him 
on division with his sons, will go after his death to the son or sons born after 
partition. Separated brothers have no concert with each other, after the parti- 
tion in regard to property, debts, gifts and pledges ete., which have had to be 
taken into account before division. Their only contact thenceforth is pollution 
for birth and death among cognates ( Brhaspati, p. 705). Mf, wher a. partition 
takes place, a son is in the womb and is not suspected: to. be so, and is born after 
the partitiom takes place, he must get from the divided brothers a share which 
will be equak to theirs, after a redivision. The case of a son conceived after 
partitiom is different. He can get only his father’s share, and none of the divided 
brothers’ ( Laksmidhara, p 706). 

Revision of Partition ( Vibhakiagata-vibhagak } 

When an heir, whose identity can be established by testimony, turns up 
after partition has been made in his absence, he must get a share of what had 
been his father’s father’s property. He may have long been away from his 
native place, and the partition taken place im his absence. His share must be 
given to him by the others, if he comes and claims it, or to his descendants, even 
upto the seventh degree, if they do so. It has been ruled (by Devata, Jha, TE, 
p: Gor) that there can be no, repartition after the fourth degree, but this refers, 
as pointed out by Cagdesvara im Vivadaratndkare (pp. 540-541), only to cases 
where all coparceners have lived together, and not to cases. im which coparceners 
have gone out of view in 8 foreign land था in accessible places, and the partition 
has hadi to. take place without them. 
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Description of Types of Sons ( Putralaksanam) 


` `" Laksmidhara déals with the rights of different types of sons ( puirah be-) 
fore describing the types. The description of classes -of sons and of the glory 
and. value. of.sons, should logically precede. the description of their rights to 
heritage, |, ™ en ना o E 
~ There are thirteen types of sons. These are (1) aurasa;, legitimate son ; 
(2 ) ‘Rseiraja or ‘ soil-born ° son, begotten on wife by another than the husband ; 
( 3) puirikaputra, son of an: appointed daughter ( putrikā), who is treated as a 
son; (4) paunarbhava, son of a remarried woman (widow or wife abandoned 
by husband ), whether virgin or not; (5) kanina ( maiden-born ), the son of an 
unmarried daughter, born of lust secretly, in the father’s house who may be the 
son of a father of the same caste'as his mother or not; (6) gudhotpannah (son. 
born in secret), the son born in a house without any one knowing who procreat- 
ed him:; (7) Sahodhah ( received with bride ), the son ०-६ girl who was pregnant 
at the time of marriage, without its being known or not, to the husband; (8) 
Daitakah the gifted son, or adopted son ; (9) Kritah ( bought son), ४. e. the son 
bought of either or both: his parents, whether of ‘the caste of the buyer or of 
lower caste; '( 10) Svayamupdagatah (self-offered ), ४. e, „a parentless boy who 
offers himself.as a son and ‘is accepted ‘as such; (11) Apaviddhah the cast-off 
or forsaken son , accepted as a son by another; (12) Kritrimak, or appointed 
or created’ son ; (13) Sadra-puirah, the son of a married or unmarried Sidra 


woman, botn of lust to one of a higher varna and termed 8150 as parasava (‘a 
living corpse’) or Sandra, . . 


` The order of the enumeration of the thirteen types of sons by Laksmidhara 
is not throughout that followed by Manu, Yajtiavalkya and Narada, and the 
thirteenth (Satdra) is not included in the list of “ sons” by Gautama, Harita, 
Yajfiavalkya, Narada, Visnu and Yama. Ksetraja, who comes second in his list, 
gets the second or third place in the smrtis. Putrikaputra who comes second or 
third in all lists except Gautama’s, is ‘second in‘ Laksmidhara’s. The fourth 
Place given by him to paunarbhava is so assigned by Visnu,. Vasistha, Sankha- 
likhita and Yama. He follows Vasistha and Visnu in giving the adopted son of 
modern times ( datlaka) a low Place, viz. the eighth. Manu did not include 
pulrikaputra in his list. Sandra is, according to Nandapandita, Yatra-kvacanot- 
padita. (procreated anywhere) of Visnu. Brhaspati Tecognises that the only 
sons that can continue the line (naturally ) are the aurasa and putrika, 
` Saiikhalikhita (9. 712) count aurasa, ksetraja, p 
kanina and gudhotpannah 
gotra as the father and 
offerings, and their proper 
make ten shares of the pr 


० a ulrtkasutah, Paunarbhavah, 
as dayadah (kinsmen and heirs ) belonging to the same 


grandfather, and partaking of their binda and water 
ty. Their tule of the division of the inheritance is this: 
operty : of these two should 80 to the father, two to the 
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aurasa, three to the kselraja. and putrikdputra together (४.८, 1} shares each), 
and one each to the rest. The uddhāra to the eldest son should go to the eldest 
aurasa, and if he is not existing, to the ksetvaja and puirtkapuira. If the-six do 
not exist, the other six whom Sankhalikhita do not recognize as heirs may get 
shares according to differences in their qualities (p. 712) 


_ Gautama places the order of succession to property as follows: aurasa, 
ksetraja, dalla, hytlrima, gudhotpanna, and apaviddha. The others inherit, in the 
absence of an aurasa son, an one-fourth. Vivadaraindkara (inf, p. 713) explains 
that the difference between the rule given by Gautama and that laid down by 
Sankhalikhita is due to the stress on sons of the same or of different varnas 
from the father, whose property has to be inherited. Vasistha (p. 713) 
declares that the six (preferred by Sankhalikhita above) are relations and 
dividers in heritage (day@dah ) and saviours of the ancestors from ‘grave fear’ 
(mahato bhayat). Gautama declares the sahodha to be the first among the 
relations who are not coparceners (dayddah) (p. 713). Laksmidhara ascribes 
the exclusion of paunarbhava and others from inheritance as only intended to 
exclude those who are not of the same varya as the person whose property has 
to be divided (p. 713), as explained by Katyayana thus: on the birth of a 
legitimate son (aurasa ) the other sons are entitled only to a third (or fourth ) 
part of a share, if they are of the same caste as the father, and, if not only to 
maintenance. Candegvara notes that in Vasistha’s text the others are assigned 
only a fourth of a share, whereas Katyayana will give them a third of a share, 
and this differentiation is due to the higher proportion being for sons with 
superior qualifications, and the provision of bare maintenance for those who do 
not belong to the varna, and are not specially qualified. Mere subsistence is for 
those who are not of the father’s varna. The estate shall be taken by the 
second six types of sons, when none of the first six types is available. Harita 
describes the first six as both heirs and kinsmen, while the last six are heirs but 
not kinsmen (p. 713). The svayamdattah is termed ‘ sahasa@ drstah’ by Harita 
(p. 713). The first six are ordinary sons and the other six subsidiary sons, 
The subsidiary sons cease to be heirs as soon as an aurasé son is born. Visnu 
notes that among the twelve sons mentioned in order by him (as by Laksmi- 
dhara infra) each preceding son takes the heritage before the one that comes 
after him. The funeral cakes should be offered by each type of son, in the 
absence of sons of the preceding type (Yajfiavalkya, IT, 132). | 

Brothers and fathers do not inherit a man’s property as sons do. (Manu, 
IX, 185), If there are more sons than one son in a group, they will all inherit 
and share the heritage | 

He who giving up his family goes into another family is termed kanda- 
prstha, the family, being termed kinda, The term is applied also, as opprobrium, 
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to the svayamdatta (self-offered son), the son who has been bought (krita) 
and the son of a Sidra wife or concubine ( Saudra ). 


The son begotten on the wife of another man, after due sanction, whether 
alive and impotent, diseased or a eunuch, is ksztraja. He has two fathers, the 
nominal and the real, and is held to belong to two families, with the right 
(avcording to Baedhāyana and Yajfiavalkya II. 127), to offer sraddha to both 
“fathers,’ to perform their funeral oblations and to inherit their properties 
वृक. 721). Vi$varipa (p. 721) notes that niyoga is forbidden to the Brahmana 
female only, and not to the male, and a Brahmana can beget a ksetraja on a 
Ksatriya female or females of lower castes. If the brother-in-law or other, who 
procreates a son on the brother’s wife, has no son, the son so born is the son of 
both, inherits from both and offers Sriddha to both and is named Dvayamusya- 
yana ; but if the authorised person has a son of his own already, and begets the 
son { Rsetraja) solely for the benefit of the brother, the son so born does not 
always inherit the property or do the graddha of both, unless there has been 
an express understanding between the nominal father and the procreator that 
the son will belong to both ( Manu, IX, 538, p. 722). This is the interpretation 
of the Mitaksara and CandeSvara { Vivadaratnakara, p. 556 ). The smrtis repeat 
the statement ‘the soil without the seed can produce no crop; and the seed 
without the soil cannot grow.’ Harita requires the first pinda to be offered by 
the ksetraja to his procreator, or the names of both fathers may be uttered in 
connection with the same pinga (p. 723 ). When a legitimate son is born after 
the Rselraja (2.2. in the father’s lifetime), the dvaimugyiyana shall take half the 
property of both fathers ( Narada, P. 723) 


Saiikhalikhita say that one may not like to marry a putrikā, when she is 
an only daughter also, as her son may be treated as the son of his father-in- 
and not his ( p. 724). 
is born to the putrika’s 


law, 
The putrtka inherits the stridhana of her mother. If a son 
parents, after her appointment as putrika, and this son 
dies sonless, his shares will 80 to the putrika as she is equal to a full brother. 
Manu rules that the son of a putrika should offer the first pinda to his mother, the 
next to her father, and the third alone to his father (0. 728). 


The son of a woman who has been deserted by her husband or has been 
widowed and then marries again is Paunarbhava. She may 
at remarriage ( Yajfiavalkya, IT, 130, p. 728). 
the first husband is impotent ( &liba ) or an out 
to his begetter (Katyayana, 860). 


or may not be a virgin 
The remarriage may take place if 
caste ( patita). Her son belongs 


(Ramat). If her paramour is of her own mes the heir of 
Ifa girl whose has been married 
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but the marriage rites have not been fully performed (asamskyl@), if she begets 
a son by another, the son is a kanina. 


The secretly born son ( gudhotpannah ) is the son of a married woman, who 
has had connection with many men, and does not know by whom she was 
impregnated. If they have been all of her varya, this son shall be treated as his 
mother’s husband’s ( p. 730). 


If a girl, already pregnant, who has been married as if she was a virgin, 
and gives birth to a son, he belongs to the man who married his mother. He is 
sahodha ( obtained with the wife ). 


The Adopted Son ( Dattakah) 


According to Manu (IX, 168) if the mother ov father gives away a son (to 
another ) with water libations ( to sanctify the gift), a worthy son of equal varna 
(Sadygam ) to another man, in times of distress ( padi) as his son, that son 
must be regarded as ‘adopted’ (dattrima) or ‘given’ (datiaka). Medhatithi 
interpretes sadyśam as ‘ equal by virtues, ४०४ caste,’ and affirms that it is open to 
give a ksairiya as a son to a Brahmana, The ‘time of distress’ is interpreted 
as ‘ times of famine’ or the adopter’s distress by want of offspring ( Apararka, 
738). The distress must be of the recipient, not of the donor, ४. ८. when he has 
no son. Viramitrodaya (9. 609 ) holds that one who gives away his son under 
normal circumstances incurs sin. Kullika and other commentators hold that 
the boy must be of the same varya as the adopting father, as against the view of 
Medhatithi that a ksatriya son may be adopted by a Brahmana. The Sloka of 
Manu, as given by Laksmidhara, has ‘mata pita vā,’ which means that either 
parent can give away the child, but it is pointed out by Medhatithi that the 
child belongs to both parents and cannot be given away by one of them without 
the consent of the other. In Yajfiavalkya (II, 130) the word vē appears, and 
it implies that either can give the child away, but in view of the definite ruling 
of Vasistha ( below) that ‘ the wife cannot give away or adopt except with the 
permission of the husband’ this clause or condition should be added, and the 
mother’s adoption of a boy is valid only when the father is no more. Balambhatti 
states that if the adoption is urgently needed, the boy may be given away by the 
father without the mother’s consent ( Jha, II. p. 214) ; if the mother is dead or 
insane the father can give away the child, and if she is all right and in the house, 
it can be done only with her consent. Vyavaharamayikha notes that it is only 
a boy, not a girl, that can be adopted ( pp, 107-109), as is shown by the use of 
the masculine pronoun in Manu’s text. 


Manu (IX, 141-142) adds that the adopted son, if endowed with good 


qualities, should inherit the adopter’s property even if he comes from another 
ए 14 


706 
gotra ( anyagotrajak, p. 737 ). 


The adopted son takes the gotra of the adopting father. The pinda 
(funeral, cake) follows the gotra. and the property. The spiritual reason for 
adoption 19-10: secure for a sonless man the funeral offerings from. a son got by 
gift (dattaka.),.4. ¢. by adoption. The cynical view of J. D. Mayne ( Hindu Law, 
gth ed. p. 131) that notwithstanding the spiritual benefits that are supposed to 
follow from the practice, it is doubtful if adoption would have been heard of, if 
the adopted: son did not also become an heir. “ Paupers, ” says Mayne, “have 
souls to be saved, but they are not in the habit of adopting. ” Mayne reads the 
present into the past. 


“ The whole Sanskrit law of adoption ” remarks Mayne, “ is evolved: from 
two texts and a metaphor. The texts are those of Manu and Vasistha. The 
thietaphor (if it is not itself a mistrarislation) is that of Saunaka that the boy 
tobe adopted must be the reflection of a son.” ( ib. p. 137) 

The rules of Vasistha are as follows :— 


“ Man is formed of uterine blood. and virile seed, and proceeds from his. 
father and. his mother as an effect from the cause. ( Therefore ) the father and. 
the mother have the power to give, sell or abandon (sons). But let him not give 
or receive. in adoption an: only son, for he must remain to continue the line 
(santana-). A woman should not give or receive a son, except with the sanction 
(anujñā): of the husband. He who desires to adopt a son shall assemble his 
kinsmen, announce his intention: tothe king, make burnt offerings (hutva) and 
reciting: the vyãhrli rites take as a son a not remote ( adiivabandhavam ) kinsman, 
and one just the nearest among the relatives.” (pp. 736-739) 


The readitig asannikystam ( who. has no near relations =) 
Laksmidhara in the quotation from Vasistha instead of bandh; 
the presence of relations’). 
hāťramayükha follows both, 


is adopted by 
sannikysta (‘in 
Cande$vara. follows Laksmidhara, and the Vyava- 


The prohibition of a wife adopting without her husband’ 
terpreted as relating to a sonless widow, whose husband died 
permission to adopt. Mitramiéra ( Viramitrodaya, 9. 609) 
as applying only to a widow, who has co 


S permission is in- 
without giving her 
takes the prohibition 
-wives with sons, since, for ritualistic 


116 । 8 sonless, she must make rovision for 
her Sraddha and funeral rites, and she may therefore adopt a son a if हल had 
hot obtaitied thé husband’s permission. (p. 120) will per- 
mit her to adopt with the sanction of the ‘ father,’ 7. e. the husband's cae 

me for two rules : a boy whose samskdras from jala- 
wo) ran have been done in the parental Home cannot be adopted, 
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and therefore the boy to be adopted must be under five years of age. Accord: 
ing to Saunaka the adopter and thé adoptee mist be of the same varté, though, 
it may be remembered that Medhatithi allows a. kgatriya to be adopted by 4 
Brahmana. He also prohibits the adoption of an only son, which is in accord 
with the high praise Manu bestows on the son. Vyavahāramayūkha rejects the 
verses from Kalikapurdna as unatithentic, and holds that the prohibition can 
apply only to adopting a boy of a different gotra. In the three dutja-varnas a 
boy whose uparayana has been 0076 cannot be adopted, and among Siidras a 
married man cannot be adopted. 


Another rule of Saunaka is that the boy adopted must be putracchaya, ‘a 
reflection of a son.’ This is explained by Nandapandita thus: the resemblance 
lies in the possibility of being procreated by the adopter himself, as by niyoga. 
A brother’s son, a sapinda’s son or a sagotra’s son can be adopted, because off- 
spring can be raised on their wives by niyoga by the adopter. But sex relations 
with the mother, grandmother, sister, daughter or mother’s sister will be barred 
as incestuous. So none of their sons can be adopted, e.g., a brother, an uncle, 
a nephew, a grandson by the daughter or a half-brother. The rule contravenes 
natural sentiment which will favour the adoption of a sister’s son, or a younger 
brother, or a grandson by a daughter. 


Though adoption is said to sever the adoptee from his natural family, the 
relationship continues iri sorne respects. The adopted son cannot marry à girl 
of his old gotra as he cannot marry one of the gotra of his adopted father. The 
adopted son has to observe death pollution for his natural patents. The adopt- 
ed son can do his natural father’s Srdddha if there is none else to do it. 


Notwithstanding what has been said above, Saunaka allows a Sudra to 
adopt his daughter’s son and sister’s son ( Jha, II. p. 219). The religious rites 
that have to be done when an adoption is made have raised doubts as to the 
cottipetence of Siidras to make adoption. The objection is met by the argument 
that the Vedic tites might be done for Sidras through Brahmanas. The rites 
ate indicated in Vyavaharadamayttkha. The upanayana of the adopted son has to 
be done in the house of the adapting father. Amòng Siidras, as there is no 
upanayana the upper limit for adoption is held to be the marriage of the adopt- 
ed boy, who must be married only after adoption. 


Putraivavicarah (Consideration of Filial Relationship ) 
Laksmidhara discusses on the basis of authorities, the nature of filial 
relationship (pp. 737-740). If a wife is impfegnated by one other than the 


husband, and gives birth to a son, to whom does the son belong, and whose line 
does he extend? Vasistha has stated the divergent views on the subject: 
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‘Some say that the son belongs to the owner of the soil (1.८2. the wife), and 
others to the begetter, ” The risk of a man losing the advantages of sonship is 
shown in a Vedic passage cited by Apastamba ( p. 737). “ Guard carefully your . 
line lest a stranger’s seed be sown on your soil ; in the next world the son belongs 
to the procreator, and an imprudent husband finds sons thus begotten of no help 
to himself,” Manu declares (IX, 35 ) that the seed is more important than the 
soil, and the bestower of the seed marks the character of the offspring. The 
plant that grows on a field shows the features of the seed. Never therefore 
should a prudent, wise and learned man sow his seed in foreign soil ; to do so 
will shorten his life and that of his line, Husband, wife and son should be one. 
In cattle it is not the owner of the male animal that gets the offspring. Men 
who procreate on the wives of other men benefit only the owners of the women. 
If no agreement has been made with the owner of the soil ( ksetva, i.e. the wife) 
the benefit (of procreation ) goes to the owner of the soil, as the receptacle 
(yoni) is more important than the seed (6४४७). This is the law (dharma). 
Sankhalikhita declare (9. 739) that if the sowing is done on a field without the 
knowledge of the owner of the field, the crop belongs to the owner of the field 
only, though there is difference of view about it. (p. 740). 


Extension of Sonship ( Puiratidesah ) 


Among brothers. born of the same father, if one has a son, all are declared 
‘be with son’, through that son. Among co-wives, if one begets a son, all are 
said to have become mothers of a son (putravati). It is on this ground that 
neither niyoga nor adoption is regarded as proper, १४. e., none can be adopted so 
long as a brother has a son to carry on the line. This applies only (according 
to Brhaspati ) to full brothers (sahodarah). If one full brother has a son, he 
can offer pinda to all the brothers of his father (p. 740). 


Etymology of the word Putra ( Putraniruktads ) 


Putra, meaning son, is derived from but ( Hell 
Son saves the father and ancestors from 


tically by Visnu thus: 
dson he obtains immort 


of me Sun. ” ( P..742) Vasistha declares 
for one destitute of Sons.” This is why Brhas- 
ati nas no offspring, to get a son by 
tādrik prayatnatah). Doing sraddha at Gaya makes ancestors attain salvation 

f sojourn in Hell—* Ma | 
ants to enable us to get away from Hell, ” 0७७७८ me 


“ Through a son 
ality, and through 
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The Despised Son ( Nindttah ) 


The son born of mere adultery to one who acts like a harlot or ४४ one pro- 
fessionally is the despised son ( nindztah ). 


Intercourse with a brother-in-law by a woman when she already has a son is 
not authorised, like niyoga ; it is mere adultery. Niyoga in a form not authorized 
is similar, as the son of a woman who begets him in a manner not authorized is 
not entitled to the property of his mother’s husband ( Manu, 9. 744). Gautama 
includes in this class the son begotten by a wife to a stranger, when for #iyoga a 
brother of her husband is available. If a woman has committed adultery for 
money, the sons may offer pinda to the procreator if they know his identity. 
Among sons of a woman who has remarried or taken a paramour after the death 
of her husband, each shall take of her property what may have come from his 
own procreator ( pitryam ). This rule of Manu is described as applicable to 
aurasa, and paunarbhav’ sons, by Kulliika, and to sons of harlots, remarried wo- 
men and free-living women ( svairini ) by Candesvara (p. 745), following the 
Parijita. The property of the two partners of the woman is what has passed 
into her possession and is contended for by the sons. 


Division of the Property of the Sonless Man 


If the widow of a man, who has died without leaving issue bears a son for 
him through niyoga with the younger brother or sapinda of the husband ( sa- 
gotra ) she must deliver to the son so raised the entire property of the dead hus- 
band, and not take any of it herself. A chaste sonless widow is alone to offer 
the pinda ( cake) to the dead husband. A widow desirous of mtyoga relation- 
ship is not one who will be faithful to the bed of the dead husband. As Apa- 
rarka ( 9. 745) explains, such a widow will inherit her husband's property entire- 
ly (samagram ), even if preference to the father and brother of the husband. 
The same rule is stated by Brhaspati (not cited by Laksmidhara) thus: “in 
the absence of the son, the wife ; in the absence of the wife, the own brother; 
failing him it goes to the inheritor ( déyadah) ; and last of all it goes to the 
daughter’s son ( Jha, II. p. 449). 


A special plea for the right of the wife is contained in a famous passage of 
Brhaspati, cited in full, on p. 746. “In the revealed Veda ( amndya), in smrti, 
and in popular usage the wife has been declared by wise men as half the body 
of the husband, and his co-partner in the fruits of merit and demerit ( punya- 
punya). Half the body survives, when the husband is no more and the wife is 
alive, How can any one take the property when half the body of the husband 
survives in her? Even if the kinsmen, father, mother and full brothers of a 
sonless man be alive, after his death, the wife must succeed to his share 
( bhagaharini ). The wife who predeceases a husband takes away his consecrat- 
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ed Fire, (for agnihotra), The chaste wife must inherit his wealth, Such is the 
eternal law. After inheriting his movable and immovable property, his gold 
and base metals, his grain, his liquids and clothes, she shall have his monthly 
and annual sra@ddhas done. She shall honour (pujayet) her husband’s paternal 
amcles, teachers, datighters’ son and maternal uncles, as also venerable and help- 
less persons, guests (of blind persons) and women by funeral offerings and 
grain. Tf agnatés or cognates inimical to her, injure het property, the king shall 
punish them as thieves.” 

| If there is no son or wife, the daughter shall inherit the father’s property, 
since son and daughter are both offspring and both extend the line ( Narada, p. 
747). Manu asks how can any one else take the property when, in the absence 
of a son, there is the daughter, and she (like the son ) is the father’s ( surviving ) 
self? Whether she is appointed as a putrtka by her father or not, the daughter 
of the same varna as the father, married to one of the same varna, and who is 
gentle and devoted to her husband, shall inherit the father’s property (Brhas- 
pati, p. 747). The putrika is ' appointed’ on the understanding that her son 
will get her father’s estate ; if she is sonless, she must take her father’s property 
herself ( Medhatithi, IX, 136), even before her mother and in preference to her 
( Smrticandrika, p. 687 ). | 


Tf a man dies leaving neither wife hor son (or daughter v. 1.) and the son 
is dead, if born, his mother gets his property, and by his (or her) pettnission 
his brother, after her ( Brhaspati, p. 747 ). Jimitavahana ( Dayabhaga, p. 186) 
explains that this rule should be construed as referring only to cases where the 
deceased has left 10 son, Wife, daughter, daughtet’s son or fathet. Manu States 
the right of the mother to get the son’s property by inserting the condition that 
the son must have died issueless ( anapatya, P- 748). Candegvara holds that 
the father’s mother can succeed only in the absence of the father ( P. 591). 


If the father’s mother is no more at the time, the father’s father gets the 
property, or according to some the latter precedes his wife (४. e. the paternal 
grandmother ) in inheriting. Mitramiéra declares that ‘ the point must remain 
undecided ’ ( p. 632 ). Raghunandana ( Smptitatva, IT, P- 195) gives precedence 
to the paternal grandfather over the grandmother. 

The decisions on the tights of brothers to succee 


d are stated i 
हे , in a man 
that may cause confusion. Thus, Gautama 3 


( P. 748) states “ among re-united 
the eldest”, 


: the person 
er, (p. 748): and in another verse 
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he has stated that the father and brothers succeed to a sonless man’s property 
(P: 748). | | कक 
Laksmidhara has quoted Paithinasi (p. 748) for the dictum: “If aman 
dies.sonless, his property goes to his brother ; in the absence of the brother, his 
mother and father shall receive it, or his junior wife (‘ senior’, according to an- 
other reading ), then. the sagotra, the pupil and fellow pupils.” As this ruling 
has hiatuses that can be filled up by the clear statement of Visnu (cited on p. 
750), Laksmidhara notes that, in accordance therewith, the wealth of a sonless 
man goes to the wife, even if there are brothers, if she is faithful to her husband 
etc., but if a wife ( senior or junior) does not conduct herself in this virtuous way, 
the property will go to the brother, even if she is alive and available to take the 
heritage; and he adds the further explanation from Narada that “the brothers 
of a dead man shall make provision for the widows of a dead brother, in. case 
they are loyal to his bed (४2.८. continue chaste) in the way of maintenance, and 
( discontinue it), if they are disloyal to.the dead husband.” In regard to the dic- 
tum of Yajiiavalkya (II, 135), cited on the next page, laying down the order of 
a succession serially as wife, daughters, parents, brothers, their sons, sagotras, 
bandhas, disciple, and fellow students, each succeeding one getting the property 
in the absence of the preceding one, Laksmidhara holds that the right to inherit 
given to the parents, when brothers are alive, is only as regards ancestral pro- 
perty (held by the dead man, and inherited from. grandfather), and that in re- 
gard to property acquired by the dead man, by himself without prejudice to. the 
property of the parents, the right to succeed to it vests only in the brothers. 
(See Jha, II, 458) ‘ What Yajfiavalkya has declared regarding the title of. pa- 
rents being superior to that of brothers refers to ancestral property alone, ” says 
CandeSvara, following, as usual, Laksmidhara ( Vivddaraindkara, p. 598). The 
citation from Devala ( p. 748) that full brothers should divide among themselves 
the property of a sonless man, or equal daughters, or the father, if he be alive, 
half-brothers of the same caste, mother or wife in due order ( yathakramam), is 
described by CandeSvara (inf, p: 749), as explained away by Laksmidhara, by. 
describing the dicta of Yajfiavalkya and Visnu (cited by him on p. 750) as later 
than Paithinasi ; and Devala’s, and as over-ruling them. The citation of the views 
of Paithinasi and Devala before those of Visnu and Yajiavalkya can be construed 
as indicating the acceptance of the latter, by Laksmidhara, as final ( siddhanta), 
The ruling of Visnu.is: “ The order of succession is this, in regard to a sonless 
man : wife, daughter, mother, father, brother, brother's son, bandhus, sakulyas, 
fellow-students, and the king, and if the property is a Brahmana’s, what would 
go to the king should go to other Brahmanas.” The order of succession given by 
Yajfiavalkya (II, 135-136) is as under: wife, daughters, parents, brothers, their 
sons, sagotras, bandhus, disciples, and fellow students. Brhaspati accepts this 
order: “ after daughters and offspring of daughters the following shall succeed in 
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order : full brothers, their sons, Sakulyas, bandhus, disciples and learned Brah- 


mapas.” The decision is apparently held to apply to Brahmanas as the stand- 
ard, as the king is omitted in the list. 


In regard to what may be inherited by collaterals, it is directed (by Brhas- 
pati) that half the income of the inherited estate should be set apart for the 


regular performance of the monthly, six-monthly and annual srdddhas of the last 
owner. 


Sapindas are defined by Baudhayana (p. 751) as the great-grandfather, 
the grandfather, the father, oneself, full brother, son of a wife of equal varya, 
grandsons and great-grandsons. Among these a man, his son and son’s son 
constitute sharers of oblations; the sharers of divided oblations are termed 
sakulya. On failure of all ‘named’ relations, the property of a deceased man 
goes first to his sapindas, and on their ‘failure’ to the sakulvas, and on their 
failure to his teacher, pupil, officiating priest and king respectively (9. 751). 
The king is enjoined to maintain Brahmana women (p. 751). ‘Taking over 
( unrighteously ) a Brahmana’s wealth is taking poison’ ( Baudhayana, 752), 
and the king should never take it. The king is similarly prohibited from 
taking over the property of gods ( ४.८. temples), stridhana in its six varieties and 
the property of boys (balanam dhanam, p. 752). 


The king is enjoined by smrtis to look after the properties of minors, during 
their minority or scholastic life ( either directly or through relations) and 
(Manu, VIII, 27) Visnu (p. 753) asks kings to protect boys and women with- 
out protector ( anéthastri). The king is also to look after the property of minors 
(४.८, boys under sixteen) and that of Vedic scholars and wives of soldiers 
(who are out of the country), The property of minors, with accruing profits, 
shall be kept carefully by the king til] the owner attains the 
( Baudhayana, p. 753). Property that has lost its owner 
(Sankhalikhita). It is the duty of coparceners to look aft 
any one of them who has gone abroad ( prosita ). 
sons under age (bala), he and the property that is his 
bandhus. Medhatithi states that it is the king who 
the proper guardian for a minor, when they compete fo 
He should administer a minor's estate as it were his own (biladhanam rājñā 
svadhanavat pālanīyam). The king’s responsibility extends 
childless women, or women whose families have become extin 
no relations to look after them an 


(Manu, VIII 28-29).. 


age of majority 
goes to the king 


er the property of 
When a man dies leaving 


should be guarded by his 
must select from bandhus 
r guardianship ( VIII, 27). 


to taking care of 
ct, i.e., who have 
Responsibility for Funeral Offerings 


Capacity to offer pindas to dead relations and heirship go together The 
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inheritor of a property has to do the srāddha for the dead person and also offer 
pinda to him, and ancestors upto three generations. The sapingikarana cere- 
mony should be done for brothers, brothers’ sons by sapindas, and by pupils 
for dead gurus (p. 754). 


In the case of a vanaprastha ( forest-dweller or hermit ) the property should 
go to his acarya ( teacher), or his pupil may receive it. A teacher inherits the 
property of hermits, the renunciate ( yati) and the perpetual acolyte ( brahma- 
carin ) ; and so in sequence the good students (sacchisya), brothers in spiritual 
learning, associate and in religious pursuits (dharmabhrata ). ( Yajfiavalkya, II, 


137, P- 734), 
Partition after Reunion (Samrstivibhagah ) 


Reunited coparceners inherit to each other (paraspara bhaginau ). Smrti- 
candrikā explains that reunited full brothers are those primarily meant by this 
rule. In the absence of a reunited full brother to a dead ( reunited) coparcener, 
the other non-uterine partners will inherit his share. 


The general rule about shares in a redivision is stated by Manu (IX, 210- 
212). When reunited partners divide again, there shall be ‘equal’ shares. The 
rule has to be understood as between brothers by same varga mothers; in case 
they are by mothers of different varnas, like a Brahamani and Ksatriyani, the 
new shares will be like the old. The insistence on ‘equality’ in repartition 
means only that no preferential share shall go to the eldest, ४. e. no uddhdara, in 
redivision. Apararka considers that in redivision each coparcener should get a 
share proportionate to what he brought into the common stock ( Apararka, 
p. 748). This will in effect mean unequal shares but the equality consists on 
insistence of none getting a special share in virtue of his being the eldest son. 
Vyavaharamayikha states that some deny even this sharing of what he has 
brought into the common stock. If one of the reunited coparceners dies, or 
becomes a sany@sin, or dies childless and a widower, the share, such as he would 
receive, will go to his full brothers in the redivision, and some share to a full 
sister, if there be one. ( Brhaspati, p. 755). If during union (samsysti) a part- 
ner had brought into the common stock his gains of learning and of valour, he 
must get a double share in recognition of it. Ifa reunited member has no issue, 
his share goes, according to the Dayanirnaya ( 22.2.1), to the others. Stridhana 
is excluded from the division according to Sankha ( p. 756). In the redivision, 
the widows shall, if chaste, be maintained by the other sharers all their lives. An 
unmarried daughter shall get her father’s share for maintenance, and after 
marriage her maintenance will be the duty of her husband only (p. 756). A. 
samsystin is one, who having become separated, comes of his own accord to live 


with his father or brother. If, when so living together, the father begets another 
v 15 7 i 
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ie 
son, that son should get a share ( Viśvarūpa, inf. p. 756), and if the Pew आजार 
dies? ‘his share shdiildigo to'a fall brother If a posthumous: 'sdn ‘is ‘born ‘to the 
reunited brotier:;: that son “should ‘get fromthe" latter his father’s’ shares 
{Apandtkas-p)-937 | A non-uteriné brother will-not bet the shafe of a non-full 
brother, even after union, and a full brother will get the share of: a‘Yull brother, 
gventhough not, united.. -This is an-exception-to.-the rule that when a man dies 
without a son, his. property: goes to. his-wife. The present rule states an‘exception 
to. it. when. the death: occurs -after.union. The shares. of reunited: coparceners 
must go, to the copareners. that survive’; and the shares of-those who.are living 
apart to..the,others living similarly, \ This.will -be so only in the absence of wives 
and other heirs, who are entitled to receive the property ( p. 757). * 


Establishment of Fact of Partition ( Vibhdganiscaya ) 


When the legality (dharma ) or the fact of à partition is questioned, the 
decision Mmust--be.reached fromthe testimony of kinsmen, the deed “of: partition 
and. the, transaction -ofi business separately. ‘Thus;:among undivided biothers 
religious duties are common, and after division‘they must: be:done: ‘by ‘each: se- 
parately. Giving and receiving cattle, food; houses, lands and servants, acquisi- 
tion’ of wealth and expenditure dre all separate for separated brothers: The 
acts of standing surety, making and accepting gifts and giving évidence may be 
noted, from'facts, as evidence of partition, even apart from a document ( Narada, 
7.756 ). ` The acts of giving evidence, of becoming a surety, of giving and ac- 
ceptance may be‘done between óne another among brothers, who have made a 
partition, and not by undivided ones ( Apararka). | Yajfiavalkya has described 
thus‘the means of establishing a partition that has been “denied : 
divided persons, like brothers or mairie 
ship; ot loan transaction or bearing wit 
Pati ( p."759 ) ‘ who keep their income 
wealth, and éngage in mutual lending e wi 
are Without doubt divided, ” | | OR MB 


“ Among unb 
d partners, or father and son ‘no surety- 


ness is permitted. Those 2, says Brhas- 


What Divided Partners can do ( Vibhaktakrtyam ) 

० The Position issfafed thus by Narada: If there are several descendants 
of a man who-do their ‘religious’ acts ‘separated iness separately: 
atid the implements of work,"and who: are not doing l 
desire-to give away or’ sell their own shares they ‘are fre 
masters of their own ‘wealth’: { 
duties-are like “the five great ons of-the freedom of 
even: a divided: member are Stated gifts ete!’ In. pitrka: 
DE i at es | - In pityka- 
dharma one should include worship of gods ag well as: ancestors: (pitarah ) ‘as “ith 
Puja and Sraddha Separately, SR NE ea a S Ee CN 
0400301100 8 S id ; 


k 0१1१ religious 
_ The restricti 
under: resumption of 
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- ry A person who of-his,own Accord has secured. a partition and: then. resiles.. 
from it- must be, confined, to,his own -share by: the,.king and. if he:breaks~the.: 
command he must be punished. Divided 9: undivided, .all are equal. in regard 
to immovable property, as coparceners, and none of them has the right to give 
away, sell or mortgage any part of it of his own accord 


. ._.In regard to the production of the deed of partition as. proof of its having. 
been made, Brhaspati has described the deed of partition as that drawn up by 
coparceners by mutual assent. It is termed vibhagapatra 


aie bet CENA 


Katyayana ( 893 ) holds that.jf.a number of, brothers : have. lived. separate. 
for ten years, they must be regarded as separated He prescribes the koga or- 
deal to establish the fact of partition, if it is denied ( 415 ) 


ey - 4 


FR hI Gin. men ert 4६ 

peAccording, to Nārada:dyüta is artful. playing with dicenetc., whitenbetting.< 
( samahvaya ),-consists in. sporting with birds and; other: animals. :: Wliat:is dones 
through inanimate things is gambling, and with:.animate tbettingin Lvoryi:strips,s 
lead, dice, kuhaka: seeds:are the instruments, ofigambling: -In betting rams}: 
bulls or other-animals like cocks are made;to: fight.and wagers: are: laid:-on -ther 
results,of the-fight. Prize fighting.and wrestling are: also included qundert:sanms? 
hvaya. Bath, and:especially gambling, have been, regarded asireprehensible ७७०७० 
tices, and people who become addicted to them will not easily give up the 
practices. 


Gambling and. betting ,( Dyita-samahvaya ) 


\ qe liste ira NT Tae 

Manu’s. attitude to, gambling is .hostile.: He describes: it as : open theft,’ 
which, by. its, spread, causes. the ruin of kingdoms,.and of. princes who -becomes 
gambling addicts., He- recommends aking to: put down both. -, A: wiserman 
should ‚noh gamble.even in, amusement, | (dyitam na sevela hasyartham .api.) 
Commentators have explained.the prohibition,.as in regard, only..te unlicensed, 
unsupervised and; unauthorised gambling., It was widely: recognized:that .gamb- 
ling inflames passions, engenders quarrels and: cruelty. and .leads,.to waste-.( Kā- 
tyayana ),,,,Jf,a king cannot put it down, he should atleast. allow it only under, 
supervision,and.contral; openly and in supervised halls, „which, are. easily. recog-. 
nizaple by festgons and arches,on the doorways;.in order. that. they may. be. re- 
cognized as what they: are, and avoided; by, respectable. persons. ..A reason for. 
allowing supervised gambling jis to help. in crime detection. ; The king is.there-. 
fore asked to, appoint.a superintendent ,of gambling: This. officer. must. watch 
the gambling and collect the. amounts due, to, the.state. as well as. to. winners.. He. 
is to.collect ten per cent of the winnings fram the loser, who thus loses more.than: 
the amount staked. . The winner,should be paid. within three Weeks the amount. 
won, _,.Yajfiavalkya ( p. 764 hwill give, the. superintendent five per cent of .the 
winnings also from the winner. A gambler who fails to pay what he has lost is 
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barred from entering the gambling saloon again [ p. 766). The winner is free 
algo to collect thè winnings in any manner he chooses (Narada, p. 766). This 
indicates à difference in practice in supervised gambling. One who gambles in 
unlicerised places or ways is to be fined. | 


It is natural that the superintendent of gambling should be offered small 
gifts by the gamesters, and he is permitted to accept such gifts, though the per- 
mission ig coupled with disapproval. One who uses false dice is to be banished . 


(9. 768 ), or be subject to mutilation. In disputes between gamblers the super- 
intendent is the final authority. | 


Relative Validity of Transactions ( Kriyabhedah ) 

_ Before proceeding to treat of miscellaneous topics, Laksmidhara has a 
small section on the relative validity of transactions ( kriyabhedah ) PP. 771-772. 
A prior transaction must be upheld as against a later ; if not, it becomes an 
alteration of the transaction; Thé revocation of an agreement and the making 
of another is an alteration of transaction. An earlier transaction is made void 
by a later; a subsequent agreement overrides a prior (p. 771, Brhaspati ) In 
all civil disputes, (vivideguw), the later Prevails, but in sales, gifts or pledges the 
prior predominates. In transactions telating to debt, the last is decisive. In | 
sales, gifts mortgages, pledges and acquisitions the earlier prevail. When a 
person makes a deposit and later on converts it into a pledge, after receiving 
money for it, or.sells it, the later act prevails over the earlier, 

Prakirnakam ( Miscellaneous Topics ) 


‘ In works on Vyavahdra the la 
( miscellaneous matters). Topics n 
brouglit into: this section. so that t 
section is large or small depends on the treatment of other topics 1 
Sections. Niradasmrti has a section on 
(3. Joly, S:B.E., XXXIII PP. 214 ff.) describes as mea 


| gre and not in keeping 
with the announcement made in the first four glokas, « Under the head of 


prakirnakam,” declares Narada,” „are comprised law suits depending on the 


king such as transgressions of the king’s commands, and obedience to his injunc- 
tions: Grants of towns, the division of th 


the duties (and the reverse ) 
(te. orthodox men ), corporatio 
gana ), disputes between father and son, neglect of obligatory Penances, seizure of 
the gifts made to worthy persons, causing loss ( or Wrath, if the readj | 

lopa is adopted ) to anchorites “IE kopa for 
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head of Prakirnakam ( miscellaneous ).” (0. 773). Katyayana declares that in 
the section on prakirnakam are treated whatever has been omitted by him in 
previous sections and whatever is cut off from its context, and what is taken 
from other sciences (paratantra) and omitted before from its not suiting the 
context (944-946). Brhaspati (p. 775) states in his section on the topic that 
ten offences must be personally enquired into by the King and dealt with by him 
personally. Among them are the killing of cows and Brahmanas, destruction 
of crops, adultery with another’s wife ( parada@rabhimarsanam ) and tax evasion 
and non-payment when due ( 9. 775). The King has also to investigate through 
secret agents (८६/८) failure by persons to carry out enjoined expiations 
( niskylinamakaranam ), transgression of a royal warrant of arrest ( aj#dsedha- 
vyatikrama), transgression by subjects of the rules of varna and @rama and 
failure to perform duties enjoined as such, accumulation of hoarded wealth 
(nidhi) by failure to use wealth properly, and sudden accession of wealth to 
paupers (9. 775). He should also take steps to prevent such irregularities or 
offences. He should take also effective steps to prevent the doing of acts pro- 
hibited by the sastras. He should see to the proper disposal of suits instituted 
by complainants ( vadindm kriyadvaddah). He must discover secret associations 
of subjects against the State, and see to the prevention of the spread of every | 
practice or custom or act contrary to Sastras. All the four appointed means 
(gama, bheda, dana and danda) should be used by him to overcome evil and 
evildoers in the kingdom ( 9. 775) 


Maintenance of the Varnisrama sysiem 


The rules of the system have have been elaborately described by Laksmi- 
dhara in earlier kandas of the Krtyakalpatarw. He now cites Yajfiavalkya (I, 
361 ) for the injunction to the king to discipline and put again on the right track 
all those who transgress (in his kingdom) the rules binding on families, castes or 
groups and stray from them. All the four means (caturupayah) are to be em- 
ployed to overcome opposition and bring back to their appointed mode of life or 
conduct men of all varnas and all stages of life (4$ramah ). 


If members of a varna go beyond bounds or fail to discharge appointed 
duties of the varya, they should be brought back to the right path (p. 775, 
Narada). The State has its root in the King, obedient to the injunctions of 
Dharma, with Brahmanas and Ksatriyas as leaders of society (Sankhalikhita, p. 
776). Manu has ruled that the king should see to it that Vaigyas and Sidras 
discharge their appointed functions and thereby prevent the disintegration of 
society (p. 776). By his own loyalty to Sastraic rules and by his personal ex- 
ample the king should set an example to his subjects “ The world’, says Gautama, 
‘is upheld by the king and the Brahmana (p. 777) ’. Accordingly both the king 
and the Brahmanas should inculcate, and impress on the other varnas, their ap- 
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क TH 3; : ४४६ डा रे, ‘3 : १४ proc sr stirs Tenn eee es ११००४: 
poi red duties and functions, and the king should see that they are duly followed 
si aed, ia -R Nite aql 
( Vasistha p. 771) “By kindness discipline and protection the king becomes 
5 TLE . : 
e gui e, controller and udge of all whọ transgress bounds. “° The Teacher 
3 r ire te aH . ६४४7 २.५३ रे 


( gi ru) controls and guides the pupil, the King the law breaker, and the god 


AT iE. २२ 3 १” 
Yama son of Vivasvat “the judge and punisher of all who sin secretly or openly,, 
1 Tu r Pa, 2 


in mind or in body.” Those who escape the control and punishment at the 
SSS Mh went १. FOUN, ot 


hands of teachers or kings, cannot escape, punishment by, Yama and of being 
LNT) 5:22 


thrown into hell ( Harita, P.7 200)... 1116 teacher (guru) prescribes appropriate 


TALKINI Wises g 
expiatory rites to those who transgress religious duties or, perform religious rites 


» प तत न १४ po 


improperly or not at all.” If the directions of the teacher (guru ) are ignored or 


TIAN TES (१ ११ Ee (17४९४ ५ 


transgressed the king must step in to see they are carried out and the, defaulter 


१०० 
इट its sty 


pynished If the king himself transgresses rules of 58519, he must. go, to his 


purohita, who is a master of Dharma, and follow his directions for expiation 


( Apastamba, p. 777) 


a gs 
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Rules of Punishment 


१५ r 


१ oo ५ १९ Pk s 
The punishments that may be imposed for violations of laws, state or 


ae 


spiritual’ may extend to death (p. 778). They must be according to the grav- 


ह on an appropriate punishment 
( Yajtiavalkya, I. 368, p. 779). Vişņu ( P. 779) advises the amount of damage 
done by an offender to be considered also in selecting his penalty .(-p..779.). If 


an offender has.been let off for a first offence, he should not be allowed. to escape. 
punishment if he offends,again ; nor can. the king pardon one..who violates his 

duty ( svadbarmam apalayan.na adandyo yajnah Visnu, p. 779). In the case of. 
an offender who admits that he uttered objectionable words. in ignorance or., 


carelessness or from, rivalry. or familiarity. .in—cases of, akuse—the admission 


_ coupled with a pledge not_to offend so again——will justify half the usual penalty... 


( Usanas, P. 778), viz., a fine. No one is totally exempt from punishment for an 
offence committed by him, be he a father, a teacher, a friend the mother or the 
wife or the domestic priest (Manu, VIII 335 ) aes: 


The king should restrain h 
anger when he has to deal with children women, the aged and ascetics ( p es j 


; 65 of penalties to b 
according to the gravity of offences ( Brhaspati P.781), Admon 


1065, reproof for Ptirvasahasa, fine for, middle 
Sahasa, im prisonment in a police lock-up (rodhanam ) anam) 


“i ae B and in gaol ( band 
f ndhanam 
or offences against the king. Admonition ‘and reproof may be Re 


by the judge: but the ne alone ( or the jud itie 


dge with subseqy 
०३ ३25 5 y क बनि seq u 
can impose fines and corporal punishment ( eagat "पृपथ 
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be put in fetters or imprisoned. Publicity to the punishment of crime is advised 
So-as to 168८६ ०1 the public mind Corporal punishment, according to Manu, 
cah be inflicted ‘only on ‘ten named parts of the body, according to Manu, and on 
fourteen,, according to Brhaspati ( p. 982)... Yama will exempt Brahmanas from 
corporal punishment and the death penalty (p. 783): ‘Hirita forbids mutilation 
in ‘the case of Brahmatias (9. 783). ‘The older smrtis make the exemption of 
the "Braliniana’ Wider’; thus Gautama ( p. 783) prohibits ‘the infliction on 
exile, reviling and exclusion. Satkhalikhita will not allow a Brahmana offender 
to be tormented ( not as torture, which ‘is not ‘allowed’ at all, but 88 ७ punish- 
ment ), p. 784. Manu will allow him only to be sent out of society, and allows 
the branding of marks of infamy of his crime on a Brahmana’s forehead for the 
most heinous offences ( VIII, 381). Public disgrace as getting the head shaved 
thereby removing the tuft, which is necessary for religious Sanctity, public ex- 
posure and expulsion from society are alone allowed in his case 

An offence is both a crime and a sin. For both there are expiations 
punishment for the first and ‘ religious expiation’ ( pr@yascitta ), which involves 
guidance and co-operation from Brahmana. The Brahmana, who is driven out 
of society, for a grave crime is denied expiation, and being out of society, he 
cannot even get his food and shelter, and must be driven to death. To those 
who believe in rebirth, after this life, and according to the good or bad deeds 
done in this life, rebirth in various forms according to the expiated or unexpiated 
crimes, is inevitable. These forms of rebirth in relation to offences are described 
by Manu and Y4ajiiavalkya. Those guilty of the ‘ five great sins’ ( pancamaha- 
patakah ) are also prescribed expiations. Thus for stealing a Brahmana’s gold 
which is one of the five cardinal sins, the offender is advised to 80 to the king 
with a club in his hand and ask the king to strike him dead with the club 
( Manu, XI, 102 ), or, he has to do austerities in the forest for a whole year, as an 
expiation. He who commits adultery with his teacher’s wife should after con- 
fessing his offence (crime as well as sin) extend himself on an iron bed made 
red-hot, or embrace a red hot image of a woman and die by death thus he is 
freed from the sin (Manu, XI, 104). Marking offenders with indelible signs 
indicative of their crimes, in the five great offences, is both for giving publicity, 
thereby excluding the offender from all possible association with good persons 
who can help him in a expiatory rites, and for driving him out of family and 
society, receiving no compassion (nirdayd) and dying. But if penances are done 
after a crime, and if appropriate fines are paid, the offender need not be marked 
indelibly with appropriate figures indicative of his crimes (Manu P. 785) 
Simple banishment with his effects are indicated to the Brahmana for some 
Offences, while for similar offences the non-Brahmana will have his property 
confiscated and then banished. None should speak to one who has slain a 
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Brahmana ( p. 786). Apastamba ( p. 786 ) allowed certain holy persons ( @cérya, 
rluik, or sndtaka) to intercede to secure a remission of sentence. To prevent 
kings making money out of fines for crimes, the king is asked to throw fines or 
wealth obtained as punishment for great sins to throw it into water, as an offer- 
ing to Varuna (‘the lord of punishment, even over kings’) or distribute it 
among learned Brahmanas. Yama does not allow total confiscation of an 


offender’s property and rules that a fourth of it must be left for the offender’s 
descendants and dependants (p. 787 ). 


Exposition of the principles of Punishment 


A review of the principles underlying penal law is resumed by Laksmi- 
dhara, after two sections dealing with tolls and ferry dues (tarasulka) and 
treasure trove ( nidhi). It is natural that some attention to penalties should 
be brought in when dealing with the king’s duty to maintain the system of 
castes and stages of life ( varnasramadharma ) 


Danda is punishment, and the regulation of punishment is dandapranayana 
is regulation ( by rule) of punishment. Law and social order can be maintained 
only when those who 80 against both are brought to book. The aim of danda 
( punishment ) is fourfold : prevention, deterrence, reformation and retribution. 
These are all implicit in the treatment of criminal law in Dharmagastra. A 
gradual change may be noticed in smrtis from severely retributive types of 
Punishment to preventive and reformative types. It obviously reflects the 
gtowth of settled social order. Penalties, which aim at Publicity and ridicule 
of the criminal, like parading a criminal on the back of a donkey, with marks 
of his crime indelibly marked on his face, are obviously deterrent. In ordered 
llowed to take the law into his own hands and 


» but the state takes up the matter either suo moto or on a 
complaint by either the police or the injured person. Smrtis assume the dete- 
rioration in human nature with advance of Kaliyuga, and therefore make it the 
king’s (४. e. the state's) duty discover perpetrators of crimes (by secret agents 
or the police) and punish them, in the interests of social order and security. 
The idea is expressed Picturesquely. Punishment ( Danga ) is divinity, and the 
son self-born (atmaja ) of the Creator, filled with radiance and power. The King 


ative idea is develop- 
duties by fear of Danda. 
the regulations of varna and drama. 


must possess insight, 
t he may administer 
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moral stature in order that he may justify his claim to be ‘an incarnation of 
Danda,’ i. e. righteous punishment. A king who swerves from Dharma is struck 
down by Danda. Punishment, when inflicted justly, contributes to social security 
and happiness, but is destructive, when inflicted without judgment (p. 795). 
Failure to prevent or punish crime results in anarchy. A just king is in wisdom 
an incarnate ‘ preceptor of the gods’ ( Brhaspati ), and in relentless impartiality 
in punishing a veritable god of death ( Yama), says Angiras ( p. 795 ). The ad- 
ministration of criminal law justly and wisely is like the performance by the 
king of numerous Vedic sacrifices (948६ ), in spiritual result ( Yajiiavalkya 
I, 359). just punishment enhances a king’s fame, and unjust destroys ie 
Neglect to exercise the power and duty ruins a king and the kingdom. If ढं 
criminal who must have been punished is allowed to escape, the king, as an ex- 
piation for his dereliction, must fast for a whole day, and his preceptor ( who 
has to guide him) for three days ( Vasistha, p. 796). Punishments must be 
graded. They must suit the offences as well as the conditions in which the 

were committed, such as being a first offence of the offender, or Dn SA 
The punishments also should be graduated. 


In a previous section Laksmidhara mentioned the punishments prescribed 
for six categories of crimes, named by Narada, viz. homicide, theft, violation of 
the chastity of the wives of other men and the two kinds of violence ( sihasa ) 
It has already been noted that the administration of criminal justice is b ae 
king on his own initiative, and not (necessarily) private complaints lod = re 
courts, Punishments are laid down for civil offences but they do not ees oe 
in criminal law, but the standards of fine is the same for both classes, and र 
given in Prakirnakam. fo 


Gradations of Fines 


Fines are classed as three, the lowest called the first ( prathama), the mid 
dle ( madhyama ) and the highest (uttama). The amounts indicating the li pa 
in the three classes are given differently by different authorities. fe nae 
Sankhalikhita the first ranges from 24 to 97 panas, the middle from 200 to ae 
and the highest from 600 to 1000. Narada gives them as not exceeding 24 
200 panas and 1000 panas, the minimum for the highest being 500 2 es 
Yajtiavalkya gives highest 1080, as a maximum, half of it the middle and half i 
the middle the lowest. Manu makes the three 250, 500 and 1000 respectivel Th 
economic condition of the person fined has to be taken into consideration oe : 
the eleven points to be taken into account in deciding on punishments to i 
awarded. The other ten are the offender’s varpa, his age, past record, in Na 
case of corporal punishment the place on which it is to be administered the ti ८ 
of the offence and details of the offence to determine its exact nature. A a 
eer is to be treated more lightly than an old offender. a ast 


{ bhiaiksyahetoh ); freedom to collect fuel sticks for t 
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The punishment rises with the varna of the offender. The punishment for 
a.Vaisya, a Ksatriya and a Brahmana are to be respectively twice, four times 
and eight times that for & Sidra. It seems hard on the two highest varnas as 
they were poorer than the Vaigya. The implication is apparently that the Brah- 
maha and the Ksatriya should set up a higher standard. of conduct than the 
other two vainas, and it is enforced by the higher punishments. to them if they 
Offend. .On the other hand there is the rule that in deciding on a penalty for an 
offender his economic condition should be taken into consideration. A Brah- 
mana who is unable to pay his fine is expected to make up by labour, and if his 
fine is so high it will virtually mean serf labour for him. The old rule of Gautama. 
{infra. p. 783) that the Brahmana should, among othe 


r exemptions, be exempt 
from fries seems to have changed later. | 


It may be presumed that the rates prescribed for the three classes of fines 
are immutable, and where the maxima and the minima are specified, there would 
presumably be discretion left to the judge to inflict a fine within the prescribed 


limits, after considering all circumstances, A solitary offender is to be punished 
according to the rules, but gangs of criminals will be punished by éach member 
of the gang getting enhanced punishment, usually twice that for an individual 
criminal. Fines are not to be imposed on slaves, as they have no property. 

Children, very aged folk, persons suffering from grave disease and women are 
usually exempt from the general rule of punishment, but a rich woman can be 
fined ; and according to Katyayana (p. 803), a married woman can be made to 
pay a fine out of her slridhana, while man can be beaten, | 
Immunities, 


Narada (p. 803) names the following as allowed to 


Brahmanas without 
any liability to penalty : free access to the houses ० 


its being deemed theft, as also flowers, kuga 
i); freedom to talk to women 
; crossing ferries without having 


» Carrying on roads 
obstruction to continue 
ivdranam ), remaining in bad company 


ds bordering roads, taking a seat before 
Scourtesy, 


Except when they act against the king’s interests, members of corpora- 
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tions or business men are free to act. A man’s means of making a living, like. 
the tools of a craftsman, the musical instruments and wardrobe of actors, orna- 
ments, coats and clothes of ‘ public women’ and weapons of soldiers cannot be 
taken away as punishment (p. 800). The intention is clear: impoverished 
persons are compelled to commit crimes for a livelihood and the State should not 
leave them penniless and bereft of making a livelihood by depriving them of 
their working equipment ( Sadkhalikhita, p. 800). 

This may be compared with section 60 of the Indian Code of Criminal 
Procedure. 


Mitigation of Punishment 


Self-defence is an effective answer to a charge of violence and even homi- 
cide. The rule against the slaying of a Brahmana is modified by making it 
justifiable for any one to kill a Brihmana, who has come manifestly with mur- 
derous intent, thus acting in self-defence. To reconcile this plea of self-defence 
with the laying of a Brahmana assailant, smrtis have been at pains, as pointed- 
out in my article on Atatdyivadha, to advise the attacked person to run away, 
and escape being killed. As already pointed out a Brahmana unable to pay 
fines, may commute it by his labour. Accident and hurting a person uninten- 
tionally or from sheer helplessness are to be considered in dealing with charges 
against a person, along with his past record (9. 797 ). 


Partial or Total Mitigation of Punishment 


A penalty imposed may be partially or wholly mitigated in some cases. 
Even one deserving a capital sentence may be let off on his paying a fine of a 
hundred gold coins, and one sentenced to mutilation for half this amount, and 
he who has been sentenced to lose his fingers for a quarter of the amount 
( Brhaspati, p. 801). Banishment, after forfeiture of all their Property, may be 
accepted in lieu of a sentence, in the case of men of good families. A Brahmapa 
guilty of a capital offence may be deterred from similar acts by imprisonment 
(p. 801). Banishment is the penalty for a Brahmana who is a perjurer or 
accepts wrong gifts (p. 802). Bhrgu would impose the middle amercement in 
lieu of mutilation in cases in which the latter is the penalty prescribed. 


Tolls and Ferry Dues ( Tarasulka) 


Manu ( VIII, 404-405) indicates the standard rates of tolls payable ( in- 
cluding ferry charges) at ferry stations, thus: a cart must pay a pana, a man 
with a load half-a-pana, an animal or a woman a quarter of a pana, a man with- 
out a load one-eighth of a pana. Carts with loads should Pay ad valorem ; 
men without loads and empties only a trifle. 


Boat hire on rivers must be suited to distance and the time taken in transit 
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but for ships that ply on the sea standard rates for carrying men and goods are 
prescribed. A pregnant woman, an ascetic,.a vdnaprastha and students of the 
Vedas who are also Brahmanas are free from ferry tolls. Medhatithi interprets 
this rule as making heterodox monks, ¢. g., Buddhist or Jaina, liable to pay tolls. 
He who tries to evade a toll by swimming across the river is to pay a hundred 
times the toll. The following are free from taxes, and therefore of tolls: the 
King, a diseased and proectorless person, a young woman recently confined and 
her child, widows returning to their families after being widowed, virgins and 
messengers on errands of uregency ( Vasistha, P. 790). A ferry or toll collector, 
who misappropriates the amounts collected, will be punished, as well as he who 
collects tolls or dues from persons who are exempt. In t 
collected must be refunded. Damage done to goods in 
of the boatman, or lost, must be made good by him, bu 
to cases of loss due to accident ( Manu, VIII, 408). 


he last case, the amounts 
transit by the negligence 
t the rule does not apply 


Treasure Trove ( Nidhi) 


He who discovers buried treasuré and establishes his right to it will be 
allowed to keep it, after paying the king from one-twelfth to one-sixth its value. 
He who makes a false claim to it will be fined one-eighth of its value. 
to treasure found to be his, a Brahmana is free fr 
to the king in such cases. The discovery of trea 
the king. If it is proved to be his, he retains it 
and not, if it is otherwise. Ownerless treasure go 
is paid one-sixth its value, but 9. Brahmana owin 
from such a payment. Narada holds the king 


trove (p. 792) and so notice of the discovery by ths finder is obligatory, as 
otherise the discoverer will be deemed a thief (and dealt with as such ). Yajfia- 
valkya while allowing a Brahmana who discovers buried treasure to keep it, 


- allows Ksatriya and Vaisya finder to retain only half the treasure, the other half 


going to the king. Ifa king discovers buried treasure, he should give half of it 
to Brahmanas, and retain the other half. A Vaigya discoverer should give a 
fourth to the king, one half to Brahmanas and retain a fourth. A Sidra finder 
may retain one-sixth the found treasure, after giving the king and Brihmanas 


five-twelfths each (Visnu, p. 792). The king gets one-half of all ancient hoards, 
that are found. 


In regard 
om paying the percentage due 
sure trove should be reported to 
or gets it back from the king, 
es to the king and the discoverer 
g to his lawful duties is exempt 
to be the owner of all treasure 


Mines 
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Group Names 


In explanation of group names, Laksmidhara (pp. 678-682) makes a 
citation from Katyayana ( 678-682) : Naigama means a group of inhabitants 
of the same city. Vrdta means a troop of persons carrying weapons. Piga 
means a group of merchants and the like. Gaza means a group of Brahmanas. 
Pasandah are ascetics who have forsaken their ascetic life. Silpinak means 
craftsmen. Sangha is the designation of a group of @rhalas (i.e. Buddhists). 
They are also named Saugatah. Gulma is the name for a group of candilas and 
Svapacah (cookers of dog meat). Brhaspati uses the term vrata to describe’ 
groups of all kinds. Persons born of unequal varnas are termed a-sajatiyah. 


Standards of Measure and Money ( Manasmjiia ) 


Fines are stated in terms of various coins or measures. To elucidate them, 
Laksmidhara has a small section (pp. 807-809). He cites Manu ( VIII, 131-137), 
Yajfiavalkya (I, 364), Visnu (IV, 8-9), Brhaspati, Narada and Katydyana. 
Vardhamana’s Dandaviveka has summarised the available data (pp. vii-viii) 
more lucidly. Coins are of copper, silver or gold. The pana is a copper Coin. 
Masaka is १. silver coin. The dindra is a silver coin. Niska is a gold coin. 
Whenever a number is mentioned in regard to a fine, without description, it 
must be construed as of panas. Thus, to say “ he should be fined a hundred ” 
is “he should be fined a hundred panas. A karsapana equals sixteen panas. 
One-fourth a pana is a kakini. A dhanika is equal to four kārşāpaņas or sixty- 
four panas. 

When masa is stated as a coin, it means gold masa. A mdsaka is a silver 
coin, Coins are ingots of metal, going by weight. 


A gunja berry is equal in weight to two barley corns (yava) or twelve 
mustard seeds (sarsapa). Krsnala is a black berry used as a weight, and 
weighs three gunja berries (raktika ). Sixteen masas of golds make a suvarna, 
In gold coins, sixteen masas or eighty krsnalas make a suvarna. Four suvarnas 
make a gold niska or a pala of gold, and ten palas one dharana of gold. 


In silver, two krsvalas make one masaka, and sixteen silver mdsakas ( or 
thirty-two silver krsvalas), make one dharana of silver, also named purdna. 
Ten dharanas of silver make a Satamana or 320 krsnalas. 


Narada states that a silver kārşapaņa is known in the South as a raupya, 


Katyayana states that when a fine is mentioned in mdsas, silver misas are 
meant ( p. 809), and so also if expressed as kysvalas. 
Yājñavalkya (p. 808) states that a pala is equal to four or five suvarnas. 


Katyayana (p. 809) states that where a fine of fraction of a mdsa is pre- 
scribed, it should be taken as one masa, 


mother is termed dvyantara ( Narada, p. 815). 
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Mixture of Varnas 


Manu has stated the position of the Brahmana as the first among the four 
varnas, owing to his superiority of origin, his careful observance of rules of life 
(niyamasya dharanat ) and the merit conferred by the samskiras he has under- 
gone. The twice-born ( dvija) are the Brahmana, the Ksatriya and the Vaisya 
as they are reborn by samshkara. The Sidra forms the fourth varya and is so by 
birth alone, ४. ८. not raised by samskaras ( p. 811), like upanayana i.e, initiation 
into Vedic study. There is no fifth caste. That is to say that last varpa is re- 
siduary, and all who do not belong to the three other varnas come under the 
fourth. Descent in normal and abnormal sex-unions, anuloma and pratiloma re- 


sult in mixtures. The mixture of varnas by sex-union creates new groups, and 


as samskaras are denied to many of them, these will have only the status of the 
Sidra. Where the husband is of a higher varna than the wife, the children be- 
long to the anuloma class; where the wife is of higher varna than her consort, 
the offspring will constitute the prattloma class, 


If the male in the union is a Brahmana three anuloma groups are possible, 
when the woman is one of the remaining three varnas. Similarly, there will be 
two anuloma groups where the father is a Ksatriya an 
Vaigya or Sidra, and a Vaisya husband of a Sidra woman will create one anu- 
loma group only. In all therefore there can be only six anuloma groups. As 
the unions are abnormal, Manu styles them as apasada or baseborn (X, 10). 
Children of a male of a higher varna and of a female of the next varna (in the 
traditional order) are called anantara (X, 14) “on account of the blemish (४, e. 
inferior status) of the mothers. ” The son of a father zwo varnas above the 
mother is termed ekantava, and the son of a father two steps higher than the 


The terms are descriptive of the 
er and mother, and are applied 
The son of a Brahmana woman by a 
The son of a Ksatriya woman to a 
rder ( Narada, p. 816 ). 

Praiiloma born persons are described by Visnu as 
(Grya-vigarhitah), p. 817. The lowness or despicability 
difference in step between the parents, being lower where 
is one or two. Pratiloma births are described as due to i 
Paithinisi ( p. 818). Baudhayana ( p. 819) holds that those born from 
termixture of varnas are vralyah, i.e. equal to outcasts. 
that sons whom twice-born (dvija ) men beget on wives 
own varna, but who, by failing to discharge their $ 
the right of initiation into savityi (ie. ar 
upanayana ) are declared to be vr 


d the female partner a 


intervention of one, or two Steps between fath 
also to pratiloma (or “ reverse ” unions. ) 
Ksatriya father is also termed anantara. 
Sidra is termed dvyantara, in the reverse 0 


“despised by Aryas” 
is proportioned to the 
the intervening group 
nfatuation (moha), by 
an in- 
Manu declares ( p. 824) 
of equal varna, i.e. their 
acred duties (avratah ), lose 
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of dvijah may be voluntary, and he who does so becomes avratya, Their children 
by women of their own natal varya will also be vratyah (Devala, p. 827) and 
must be excommunicated (bahiskyta). This may be taken as an emphatic way 
of stating the obligatory nature of the religious duties imposed by their birth on 
the three higher varias. l तै , 


In a famous passage Manu (p. 828) declares that through their omission 
to do enjoined religious acts ( kriyalopaét) the following Ksatriya born groups 
( Ksatriyajatayah ) have sunk to the level (or status) of Sidras: the Paun- 
drakas, Codas, Dravidas ( ४. 1. Cola-Dravidah), Kambojas, Yavanas, Sakas, 
Paradas, Pahlavas, Chinas, Kiratas, Daradas and Khasas. An Aryan’s birth is 
revealed, says Manu by his actions, more than even by his appearance. Be- 
haviour unworthy of Aryans, ४. g. harshness, cruelty, and habitual neglect of 
prescribed duties ( iskriyatmatd ) reveal the real race of a person ( p. 828) and 
his impure birth. Again, he says, that though twice-born persons may beget 
sons of equal varza, such sons, if they neglect their obligatory duties, are ex- 
cluded from Savitri and must be deemed Vratyas. From such a ‘ vratya’ sprung 
of Brahmana parents have come the Bhrjjakantakas, the Avantyas, Vatadhanas, 
Puspadhas, and Saikhas (v. l. Saisava). From a Ksatriya vrdtya have sprung 
the Jhallas, the Mallas, the Licchavis, Natas, Khasas ( v. 1. Vegas ) and Dravidas, 
From a Vaisya vrāłya have sprung Sudhanvacaryas, Karusas, Vijanamias, 
Maitras, and Satvatas. 


Sons born of parents of the same varna are savarnah. The term cannot 
be applied to persons born as mixed castes. The son of a father of a higher 
vaina and a woman of the next lower one is classed by Usanas (p. 814) along 
with the father. “ The person born through a Brahmana father from a Ksatriya 
mother is also a Brahmana.”’ This dictum is interpreted by Laksmidhara as 
meaning that he is higher ( wtkrsta ) than a Ksatriya but lower than a Brahmana 
(p. 814). Baudhayana also declares that a son born of a VaiSya woman to a 
Ksatriya is a Ksatriya. lhe view of USanas and Baudhayana is opposed to that 
of Sankha-likhita, who declare that from a Brahmana father on a Ksatriya mother 
oniy a Ksatriya is born (p. 814), and similarly when Ksatriya procreates a son 
on a Vaigya woman, and a Vaisyan a Sidra woman, the sons are of the 
varna of the mothers only. 

It may be noted that such marriages (sambandham) have been widely in 
vogue in Kerala ( Malabar) and the position taken there is that of Saikhalikhita. 
The sons in such cases, if brought up in the families of fathers, behave like 
them, and are almost like their fathers, and eat with them in the same room, 
though in different rows (panhit). .... .. nana i 
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Rise or Fall in Status ( Jatyutkysta, and Apakrsta) 


Manu declares that if a woman born of a Brahmana father and a Sidra 
mother bears children to a Brahmana or the two next varnas, and her female 
descendants do likewise, they attain the status of the Brahmana etc. in the 
seventh generation ; and conversely, they sink to the level of Siidras if they act 
conversely (p. 825). For similar unions in other varnas fewer generations of 
such marriage are held to raise the level of the sons. But in Kerala, where in 
royal and aristocratic families, the custom has been for the women to marry 
only the highest type of Brahmana, the Nambiidiri, the children (sons and 
daughters) though in habits and outlook are like the fathers, are still deemed 
to belong only to the mother’s vara, though held to be better than common 
Persons of that varna. The practice is now fading, except in royal families. In 
such cases, of consistent marriage of women with Bri hmanas or higher varnas, 
the children are said to lose their varna in the 5th genera generation. Thus 
Baudhiyana (p. 825) states that children of Nisddas on Nisida women lose 
their Sidra status in the fifth generation (The Nisida is the son of Brahmana 
on a Siidra woman, and is anuloma by birth ) 


Though allowed by some courts in India, marriages between Brihmanas 
with Sidra women is among the practices said to be interdicted as kalivarjya, to 
be given up in the Kaliyuga, ४. ८. our times, Similarly, only two types of sons 
( aurasa and dailaka ) are allowed in Kaliyuga and the others are prohibited for 
our times. Nevertheless the smrtis, which are the compositions of this yuga 
mention many types of sons, and Laksmidhara has followed the authorities in 
dealing with them at length. It is noteworthy that in his work there is no 
mention of acts forbidden for Kaliyuga (kal‘varjyah). Neither Medhatithi nor 
ViSvaripa make mention of them. The prohibited practices rest mostly on 
puranic authority, and though Laksmidhara cites the great Puripas and even 
some the minor ones, his overlooking the prohibition may either indicate the 
inclusion of kalivarjya passages in puranas in late times, or his recognizing that 
kalivarjya customs might still be in vogue and will have to be considered, when 
they rest on high §astraic authority. 

Rise in status follows: not only from the marr 
generation after generation, with men of a higher v 
the duties and ways of the superior varna by the o 
has been so in Kerala. Doing so raises the statu 
society, above that of his varna. Conversely, 
or Profession, he must logically change his varna also. An instance of it is found 
in South Indian history. Mayiira Sarman, a Brahmana (as the suffix att | 

hi ; ached 

to his name shows ) called himself Mayüra Varman when he founded a kingd 
d became the pro enitor of the K damba d , RE 
ji PN acamba dynasty, The famous story of 


lage of women of a varna, 
arna, but by Strictly adopting 
ffspring of such unions, This 
S of one of a lower varna in 
when a person changes his status 
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the rebuke administered by Rama Sastri, the chief judge of Maharistra, to the 
Peshwa Madhavarav I, when, for not recognizing him and hearing his report 
when the chief judge came to make it to the Peshwa, Madhavarav pleaded that 
he was lost in yogic meditation as a Brahmana should, that a ruler was no 
Brahmana proper and must follow the practices of Ksatriyas, this principle is 
illustrated. 


The many vicissitudes through which every part of India had to pass 
through the centuries must have made for mixture of varnas, and mixture again 
of mixed castes with one another, whether anuloma or pratiloma, creating num- 
erous subcastes, the members of which followed their own inclinations as regards 
duties and professions. The long lists cited by Laksmidhara of such groups, 
anuloma and pratiloma, and of their professions (karma), on pp. 829 to 833, 
may have gone out of use atleast partially in his own days. Even the rules re- 
garding the places of dwelling for candalas and their relegation to the duties of 
public executioners, and compulsion to live apart from villages outside their 
bounds, living like members of wild tribes, and acting as undertakers to carry 
corpses of persons without relations ( p. 832) may have become modified. Their 
enunciation in the nibandha might be to indicate what may be done for them or 
persons like them in the kingdom. But even such persons are reclaimable by 
good acts. Thus, unselfish devotion to others may secure beatitude even to 
candalas. “ Dying without expectation of reward in defence of Brahmanas and 
cows, or in-defence of women and children, even outcasts win beatitude”’ ( Manu, 
p. 833). Duties are the same for all, from the candala upwards. Laksmidhara cites 
Devala in enunciating them : “ living according to the rules of their caste (468 ) ; 
protection and conservation of all authority (sarvapramana) and attachment 
to them : maintenance of dependants: avoidance of wrong acts—these are the 
duties of all from the lowest to the highest ( āäcandāladharmah ). The work ends 
with a citation from Devala and another from Manu enunciating as the summary 
of human duties these, viz., abstention from injuring living creatures, truthful- 
ness, abstention from unlawful appropriation of the goods of others, personal 
purity and self-control : 


“ A ruler’s prosperity ” declares Devala, “good name and happiness and 
sense of duty grow when he sees to it that all subjects, of all varnas, cooperate 
in sustaining society, by following their appointed duties and functions. ” 


This is an appropriate declaration to append to a digest on Vyavahara. 
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अनिर्दिष्ट स्तु यो राज्ञा, 
अनिर्दिष्टस्तु साक्षित्वे, 
अनिर्दिष्टाश्च ये कुर्युः 
अनिर्दिष्टो वायेमाणः 
अनितरृत्ते तु यद्यर्थे, 
अनित्वत्त सपिण्डत्वे, 
*अनिवेदित प्रवेशे, 
अनिवेदितविज्ञातं, 
*अनिवेदितविज्ञातस्य, 
अनिवेद्य तु यो राज्ञे, 
अनिवेद्य नृपे दण्ड्यः 
अनिश्चित्य afd यस्तु, 
अनिषिद्धा यथा कालें, 
अनिषेद्धा क्षयो यस्य, 
अनीशः qast पित्र्ये, 
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अनु कुर्यादनुव्र्यात्‌ , 
अनुकूलामवारदुष्टां, 
*अनुज्ञानं वा, 
अनुक्तं तत्र यो ब्रयात्‌, 
*अनुः्तद्रव्याणामपहर्ता, 
अदुद्विग्नेन चित्तेन, 
agaaa पितृद्रव्यं, 
अनुपस्थापयन्मूलं, 
अनुभावी तु य: कश्चित्‌ , 
अनुभूय सुदुःखांस्तान्‌, 
अनुमानं च द्विविध, 
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याज्ञ, ७९२ 
विष्णु, ७९३ 
नार., ८२ 
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कात्या, ४५५ 
१० ५७४ 
FE, ४७०७५ 
११ ७०६ 
कात्या, ४७१ 
FT., ६९६१५ 
गौत., ७७८ 
कात्या, ७३ 
Ay., ५३७ 
कात्या., १३६ 
मनु., वि., ६७६ 
कात्या., ३५६ 
सनु,, ११७ 
नार., १३४ 
बृह., ९२ 


अनुमानं fagea:, 


अनुमानं सद्य एव, 


अनुमानाद्वरः साक्षी, 
` अनुमानेन oid, 


अनुभानेन सभ्रान्ते, 
अनुमार्गेण कार्येषु, 
*अनुलोमाः 
*अनुलोमाश्चत्वार :, 
अनुशास्य च विश्वास्यः 
अनुशास्य स गुरुणा, 
अनुशिष्टो विसर्ग च, 
agaa तु TANA, 
*अनूढायाः कन्यायाः, 
अनृत तु वदन्‌ दाप्यः, 
अन्ृतस्यापवादैश्च, 
अनृतस्यैनसर्तस्य, 
अनृताख्यानशीलानां, 
*अनुताभिशंसने, 
AITTITTA तु, 
अनुतेन तु युज्येत, 


| अनेकदोषदुष्टेइपि, 


अनेकधा कृताः पुत्राः, 
अनेकधात्वभिहिता, 
अनेकपदसंकीः, 
अनेकपितृकाणां तु, 

* 9१ 

अनेकानि सहस्राणि, 
अनेकार्थाभियुक्तेन, 
अनेकार्थासियोगेऽपि, 
अनेन कमेणा नेते, 
अनेन क्रमयोगेन, 
*अनेन क्रमेणान्य, 
अनेन तु विधानेन, 
अनेन नारीवृत्तन, 
अनेन विधिनाख्यात, 
अनेन विधिना. जातः, 
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व्यास,, २५८ 
Jg., १८२ 
a १८१ 
33 RAS 
क ९४ 
कात्या, ३३५९ 
गौत., ८१५ 
देव., ८११ 
नार्‌, ४९४ 
TE., CRY 
नार, २७५ 
99 ५१० 
विष्णु., ६ ७१ 
मनु., ७९१ 
aR., १२६ 
मनु., १४७ 
कात्या, ४८४ 
हारी., ४८० 
मनु ., ६२७ 
यम,, २५७ 
कात्या, ६३८ 
qe, ६४४ 
” ३८२ 
कात्या, ४९ 
TMT., ६६२ 
fT., ७०९ 
मनु,, ६३७ 
नार,, २६५ 
कात्या, ३१० 
Jg.. R9 
मचु,, ३६६ 
विष्णु, ७०० 
मनु., ७२६ 
१, ६२९ 
याज्ञ, ३६४ 
१३ ६४१ 
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अनेम विधिमा ज्ञेय, 
अनेन विधिना दत्त, 
अनेन विधिना यत्तु, 
अनेन विधिना राजा, 
अनेन विधिना लेख्य, 
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अनेन विधिना शास्यः, 
अनेन सर्वपालानां, 
अनेतासाविदं प्रोक्त, 
अन्तःप्रच्छन्नपापानां, 
अन्तरं तु तयोहंस्तौ, 
अन्तरा पतिते पिण्डे, 
*अन्तरालाः षट्‌ , 
अन्तराला भवन्त्येवम्‌ , 
अन्तरिक्षगतांख्ैव, 
अन्तरे तु तयोर्यः स्यात्‌ , 
अन्तर्गतजल सम्यक , 
अन्तगेहे बहिर्मामात्‌ , 
अन्तवेश्मनि रात्रो वा, 
अन्तर्वेश्मन्यरण्ये वा, 

3) 
अन्तर्हितं हरन्‌ शुद्धः, 
अन्तिमा स्वैरिणीनां या, 
*अन्त्यत्ृदधौ प्रविष्टायां, 
अन्त्यामिगमने त्वङ्कवः, 
अन्धोऽचिकित्स्यरोगाद्ा, 
ara मत्स्यानिवाश्नाति, 
अन्नपानमहादानेः, 
अन्नमेषां पराधीनं, 
अन्यं संश्रावयेत्तं तु, 
अन्यक्षेत्रेषु जातानां, 
अन्यग्रामात्समात्रित्य, 
अन्यत्र ्राह्मणान्‌ किन्तु, 
अन्यत्र रजकध्याध, 
*अन्यत्र वणिकृप्रत्रजित, 
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मनु., 
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व्यास,, 
नार,, 
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४५० 
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अन्यत्र श्रावित यत्स्यात्‌, 
अन्यत्र स्वामिसन्देशात्‌ 
*अन्यत्राचुज्ञानाद्भ ते :, 
अन्यथा कारिता वृद्धिः, 
अन्यथा क्रियते यत्र, 
अन्यथा तुल्यदोषः स्यात्‌, 
अन्यथा न प्रकुर्वीत, 
अन्यथा न भवेज्ञाभो, 
अन्यथा न विशुद्धः स्यात्‌, 
अन्यथा नेव कर्तव्यम्‌ , 
अन्यथा बाधनं यत्र, 
अन्यथा मूलतः कार्य, 
अन्यथा वादिनो यस्य, 
अन्यमुहिश्य यो वेश्यां, 
*अन्यवणेस्जीजा, 
*अन्यवर्णेत्रीजातानां, 
अन्यवादी कियाद्वेषी, 
अन्यसंज्ञानुयोगी च, 
अन्यस्य भुञ्जतः पश्चात्‌, 
अन्यस्मिन्‌ हि नियुङ्जाना, 
अन्यहस्तात्परिभ्रष्टं, 
अन्यहस्तेन विक्रीतं, 
अन्याक्षरनिवेशेन, 
अन्यापदेशवादी च, 
अन्ययतो यियासँन्तं, 
अन्यायवादिनः सभ्या: 
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अन्यायेन तु यदुभुक्त 
अन्यायेन पुनर्ग्राम, 
अन्यायोपाजितं न्यस्तं, 
अन्यायोपात्तवित्तत्वात्‌ , 
अन्यार्थः स्वार्थहीनश्व, 
अन्यार्थमर्थहीनं च, 
अन्यूनं चेनिगदितं, 


अन्येन हारयेहिव्यम्‌ , 


अन्येन हि कृतः साक्षी, 


AR., ११५ 
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वसि,, ७३१ 
कात्या, २८३ 
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 याञ्च,, १५० 
मत्स्यपु., ४०९ 
शं, लि,, ७०० 
3 3? 
नार., ८१ 
कात्या,, ४७३ 
बृह्‌. १८८ 
az., ६४२ 
कात्या.) ५४७ 
याज्ञ, ४३२ 
नार., ६१ 
कात्या., ४७३ 
33 ३५ 
बृह्‌, ३९ 
22 ५२१ 
F., १७९ 
बृह्‌, xc 
कात्या, ८०६ 
TE., ५४१ 
dé, ४९ 
नार,, ६१ 
व्यास, १६० 
कात्या,, Row 
$ ११६ 


अन्येऽपि शङ्कया ग्राह्या, 
अन्ये पुनराने दिष्टाः, 
अन्येषामेवमादीनां, 
अन्येषां लग्नकोपेतं, 
अन्येंष्वसह्यवादेषु, 
अन्यैर्वापि व्यभीचारैः, 
अन्यैश्च विविघैदोषैः 
अन्यैस्तु साक्षिभिः साध्ये, 
अन्योदयस्तु संसष्टी, 
अन्योन्यं त्यजतो रागः 
अन्योन्यं परिगृहीताः, 
अन्योन्यचक्षूरागेण, 
अन्योन्यव्यतिषप्ताश्च, 
अन्योन्यस्याव्यसिचारो, 
अन्योन्यापहृतं द्रव्यं, 
अन्यो वाऽसति दायादे, 
अन्वाधेयं तदुक्तं तु, 
अन्वाधेयं च यहत्त, 
अन्वारूढा जीवन्ती वा, 
अन्वाहितं च निक्षेपः, 
अन्वाहितं याचितर्कं, 
अन्वाहितं हृतं न्यस्तं, 
अन्वाहितादि वाहृत्य, 
अन्वाहिते याचितके, 
अपकषेन्ति तदूद्रव्यं, 
अपकारक्रियायुक्ता, 
अपकारक्षमो यश्च, 
अपत्यं जडस्य भागाम , 
अपत्यं धर्मकार्याणि, 
अपत्यलोभाद्या तु स्री, 
अपथ्या तु भवेत्पश्चात्‌, 
अपदेशैश्च संन्यस्य, 
अपदिश्योपदेशं च, 
*अपध्वंसजाः, 
अपपात्राश्च कर्तव्याः, 
*अपपात्रितस्य रिक्थ. , 
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नार-कात्या., 
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अपराधानुपूर्वेण, 
#अपराधानुरूप च, 
अपराधानुरूपश्व, 
*अपराधेषु चैनं, 
अपराधेषु नियतम्‌ , 
अपरेभ्यस्रयत्रिभ्यो, 
*अपविद्धः पञ्च, 
अपविद्धः सहोढश्च, 
*अपविद्धः सहेढो, 
अपविद्धश्च ये पुत्राः, 
*अपविद्धस्त्वेका, 
अपहवे तदूद्विगुणं , 
अपहृवेऽधमणेस्य, 
अपाङ्गभ्रेक्षणं हास्यं, 
33 
अपात्रे पात्रमित्युक्ते, 
अपितान्‌ घातयेद्राजा, 
अपित्र्यं तद्धनं प्रापतं, 
अपिबह्लान्नदातुणां, 
*अपीडथो हि, 
अपुत्रकस्य कन्या स्वा, 
*अपुत्रघनं पत्न्य,, 
*अपुत्ररिक्यस्य, 
अपुत्रस्य घने, 
*अपुत्रस्य स्वर्यातस्य, 
अपुत्रां गुवेनुज्ञातो, 
अपुत्रा चेत्समूढा तु, 
अपुत्रा प्राष्नुयात्स्वग, 
अपुत्रायां शृतायां तु, 
अपुत्रा योषितश्चैव , 
अपुत्रा शयनं भतुः, 


32 
अपुत्रेण च या कन्या, 
अपुत्रेण परक्षेत्रे, 
STAN सुतः कार्यो, 
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JFJ., ७२७ 
बौधा. १ ७२१ 
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अपुत्रोऽनेन विधिना, 
agi तु प्रकुर्यातां, 
WIS: सत्यवचने, 
अप्यन्योन्यं प्रवर्तन्ते, 
अप्रकाशस्तु विज्ञेया, 
अप्रकाशात्‌ साक्षियुक्तं, 
अप्रगल्भजडोन्मत्त, 
अप्रगल्भभयार्तानां, 
प्रजां दशमे वर्षे, 
अप्रजायां agaf, 
अप्रजायामतीतायां, 
*अप्रज्ञायमान वित्तं, 
अप्रत्ता दुहिता यस्य, 
अप्रत्यक्षं च यदूभृत्तं, 
अप्रत्ययोद्यश्च स्यात्‌, 
अप्रपन्नापिं सा दाप्या, 
अप्रमत्ता रक्षतु तम्‌, 
*अप्रमत्ता रक्षथ तन्तुमेतं, 
अप्रमोदात्पुनः पुत्रः , 
अप्रयच्छन्‌ पिताकालें, 
अप्रयच्छंस्तथा शुल्कं, 
अप्रवृत्तं FÅ यत्र, 
जप्रवृत्तो स्मृतः काल, 
अप्रसिद्धं पुर द्विष्ट 
अप्रसिद्धं सदोषं च, 
अप्रसूता तु चत्वारि, 
अप्राणिसियेत्कियते, 
अप्राप्तव्यवहारं च, 
अप्राप्तव्यवहार श्र, 
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IASA क्रियाकारे 
अप्राते वा स काले तु, 
अप्रियस्य तु यो वक्ता, 
अप्रियोक्तिस्ताडनं च 
AY प्रवेश्य तहृण्डं, 
ag प्रवेश्य पुरुषं, 


* Star mark indicates Sutras, 


मनु., ७२६ | acg प्रवेशने यस्य, 
बृह. २९९ | ay भूमिवदित्याहुः, 

» . १४४ | अबन्धलग्नकं चैव, 
महाभा., ६०७ | अबान्धवं श्व चेव, 
नार,, ५०९ | अबीजकमपि क्षेत्रे, 
व्यास., १७२ | अबीजविक्रयी यश्च, 
F., ७५ | *अबुद्धिपूर्वमलंकृतो युवा, 

„ -. १७४ | अब्जेषु चेव रत्नेषु, 
बाधा, ६१७ | अब्दमासतदर्धाहो, 
देव., ६९१ | अब्राह्मणः संग्रहणे, 
याज्ञ, ६९१ | *अब्राह्मणस्य प्रणष्टस्वामिके, 
aÑ, ७९१ | *अब्राह्मणस्य्‌ शारीरो, | 

99 ७२९ anaq विज्लुवन्वापि, 
नार. १८५ | अन्नुवन्‌ हि नरः साच्यं, 
बृह्‌,, ३६ | अभक्ष्यमथ चापेय, 
कात्या., ३१८ | अभक्ष्यभक्षणे चैव, 
मनु., ६०३ | अभक्ष्यस्याविक्रेय स्य, 
आप., ७३७ | अभच्यापेयकथने, 
मनु., ६१३ | *अभच्ष्येणं ब्राह्मणं, 
बृह, ६०४ | अभयस्य हि यो दाता, 
नार., ४०९ | अभावयन्‌ दमं दाप्य; 
कात्या.. २२ | अभावे ज्ञातयस्तेषां, 
नार,, ६४२ | अमावे दुहितृणां च, 
बृह,, ५१ | अभावे बीजिनो माता, 

5 ४८ | अभावेऽ्थहरा ज्ञेया, 
नार., ६४१ | अभिगन्तास्मि भगिनीं, 
मनु., - ७६१ | अभिघाते तथा भेदे, 
याज्ञ, ५६९ | अभिचारेषु सर्वेषु, 
नार., ५४ | असिज्ञानेश्च वल्मीकैः 

३१३ | *अभिमन्त्तितमम्भः, 
कात्या, ४३१ | अभिमन्त्र्यास्यकरयोः 

» , ३४८ | अभियुक्तं न चान्येन, 

» _ ५६९ | अभियुक्तं प्रयत्नेन, 
बृह, ४७२ | अभियुक्त: प्रमीत श्चेत्‌, 
मनु, ७८७ agma सेद्ध श्च, 

. हेह, २२५ | अभियुक्तस्तथान्येन, 


FRAT., २३९ 

o ag, ३३ 
व्यास, ७७४ 
मनु; ८३२ 
८२४ 

हि ८२४ 
आपस्त; ६८७ 
मनुः १३३ 
व्यास; ७६८ 
मनु; ५८४ 
बौधा; ३६३ 
3 ५९० 
मनु; ३५ 
याश; ७४३ 
मनु, ५६४ 
कात्या, ७५ 
विष्णु; ५६६ 
बृह्‌; ४७३ 
AST, ५६३ 
मनु,, ५११ 
व्यास, २१२ 
याज्ञ, ६०२ 
WT, ७५७ 
१) २७५ 
कात्या, ७५७ 
MT, ४७६ 
२२ ५७८ 
मनु... ५६५ 
नार, ४४५ 
विष्णु, २३५ 
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याज्ञ,, ७२. 
कात्या, २४७ 
FE. ७६५ 

. कात्या, ५५ 
नार, uy 

ण... 


असियुक्ताय दातव्य, 
असियुक्तेन वे भावं, 
अभियुक्तो 5भियोगस्य, 
असियोक्ता दिशेद्देश, 
अभियोक्ता घनं कुर्यात्‌, 
अभियोक्ता प्रगल्भत्वात्‌ , 
अभियोक्तामियुक्तानां, 
अभियोक्ता शिरस्थायी, 
असियोक्लभियुक्तानां, 
असियोगमनास्तीर्य, 
अभियोगे च साक्ष्ये वा, 
असियोगे न चेदूबूयात्‌, 
असिलेख्यात्मनो बंश्यान्‌ , 
अभिषिच्य तु यः कन्यां, 
*असिसन्धिमात्रांन्‌ , 
अभीक्ष्णे चोद्यमो यः, 
अभूतमप्यभिहितं, 
अभूतैर्वाऽथ भूतैर्वा, 
अभोगभुक्तिः सीमा च, 
अभ्यन्तरे तु निक्षेपे, 
अभ्यादध्युस्तु काष्ठानि, 
अभ्युक्ष्य पश्चगव्येन, 
*अभ्युपगम्य दुहि, 
अभ्युपेतादते यद्वा, 
अभ्युपेत्य तु शुश्रूषां, 
अभ्रातृकां प्रदास्यामि, 
*अञ्रातृका हि पुंसः, 
अभ्रातृको इरेत्स वे, 
अमतेनेव पुत्रस्य, 
अंमात्यसुख्यं TA, 
अमात्याः प्राडिवाको वा, 
अभित्रान्‌ भूयशः पश्येत्‌ , 
*अमुक्तहस्तासु 
अमुमर्थ च पलस्थं, 
अमेध्यं शोधयित्वा तु, 
अमेध्यपाष्णिनिष्ठयूत, 

R? 


पिता,, 
नार., 
बह. 2 
मनु., 
कात्या, 
FE., 
नार., 
पिता., 
कात्या., 
याज्ञ., 
3) 
मठु., 
याज्ञ,, 
मनु., 
गोत., 
नार., 
१० 
कात्या., 
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*अम्बष्ठश्चायोगवश्चेति, 
अम्बष्ठात्‌ प्रथमायां, 
*अम्बष्ठानां जाति., 
*अम्बष्ठोग्रावेकान्तरा, 
*अम्बष्ठोग्रों 

अम्बष्ठोग्री तथा पुत्री, 
अम्बष्ठो ब्राह्मणाच्छूद्रयां, 
अयं RR विद्वद्भिः, 
अयःसन्दानशुप्तार्तु, 
अयथोक्तप्रदत्तं च, 
अयशो Ageia, 
अयस्तै पाणिभ्यां, 
अयुक्तं चेव योश्रूयात्‌ , 
अयुक्तं WIT कुर्वन्‌, 
अयुक्तं साहसं कृत्वा, 
अयुक्ते कारणे यस्मात्‌, 
अयोनो गच्छतो योषां, 
अयोनौ यः समाकामेत्‌ , 
अरंक्षकांस्तु दिकूपालान्‌ , 
अरक्षिता ग्रहे रुद्धाः, 
अरण्ये विजने रात्रौ, . 
अरत्निद्वयमुत्सज्य, 
अराजदैविकं नष्टं, 
अरिक्त भाजस्ते सर्वे, 
asang च दासीषु, 
अरुन्तुदः सूचकश्च, 
अधेश्चेद्पचीयेत, 
अधस्य बृद्धिहासेन, 
अर्धस्य हानि वृद्धि वा, 
अधोंऽनुमरहकृत्कार्यः, 
अर्ध्याक्रोशातिकमकृत्‌ , 
अर्चयित्वा च तं देवं, 
अज्जनरितिछकोऽशोक, 
अर्थकालबलापेक्षं, 
अर्थदण्डवधावुक्तौ, 
अर्थवन्तो यतस्सन्तो, 


पैठी., ८१८ 
बौधा. s ८२० 
शं, लि,, ८३० 
39 < १५ 
29 22 
aR., ८१६ 
NT., ८१४ 
HF., ६४२ 
कात्या,, ५४२ 
बृह्‌. ,कात्या,२१२ 
मनु,, ७९६ 
JE., २३३ 
कात्या., ४२१ 
' याश,, ५६१ 
नार,, ७७४ 
कात्या,, ३२२ 
MT., ५९९ 
T, ४०९ 
का.ना., ५०२ 
मनु., ६०८ 
नार., ९४ 
कात्या., ४५४ 
OUT, ४०६ 
नार., ७४४ 
याज, ५०९८ 
Te, ४२५ 
- भार,, ४२९ 
व्यास,, ५१२ 
याज्ञ,, ५१६ 
 व्यास., ५१७ 
याज्ञ., ५६० 
FR., २४६ 
R., २१४ 
FY १९७ 
बृह्‌,, ७८२ 
PRT., ७९६ 


अर्थशास्त्रात्तु बलवत्‌ , 
जर्थशास्त्रोक्तमुत्सज्य, 
अर्थस्य da2 चेनां, 
अर्थस्योपरि वक्तव्यं, 
अर्थानर्थाचुभा बुध्वा 
अर्थानुरूपाः शपथा 
अर्थापकर्षणं दण्ड 
अर्था वे वाचि. निरता 
भर्थिक्ियां क्रियामेदे 
अर्थिनस्तद्वचः कार्य 
अर्थिनोभ्यर्थितो यक्ष, 
अर्थिनामुपपन्नानां, 


अर्थिना ढेखितो योऽर्थः, 
अर्थिना संनियुक्तो वा, 
अर्थिना aka: साक्षी, 
अर्िप्रत्यर्थिनोर्वाक्यं, 
अर्यिप्रत्यर्थिवेचनं , 
अर्थिप्रत्यर्थिवाक्यानि 
अर्थिप्रत्यर्थिसान्निध्यात्‌ 
अथिप्रत्यर्थिसान्निध्ये 
अर्थी तु लेखयेत्तावत्‌ , 
अर्थी यत्र विपन्नः स्यात्‌ , 
अर्थेपव्ययमान तु, 
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अर्थ वापह्नुते वादी 
अर्थेष्वधिक्ृतो यः स्यात्‌ 
भर्न योरपि हृतं तत्र 
अधेक्षयात्त परतः 
अधेत्रयो दशपणा: 
अर्धातु वत्सरात्हवामी 
adsa Ag द्वियुणः, 
अर्वाक्‌ TIARA, 
aia शिरसमुक्षिप्य, 
gag शिरास्तमस्यान्ते, 

Hala भोजयन्विप्रो 
*अलंकारो भार्याया, 
अलंकृतामदरत्कन्यां, 


& 


१० 


` याञ्च,,, १३ 
TR, १४ 
.. मनु., ६०८ 
कात्या., १२३ 
FF., we 
, Pal, २५८ 
दृहू., ७४३ 
O नार., १२८ 
Re ९९ 
Je.» Se 
कात्या, १९४ 
सहाभार., १७ 
EGIA ६९ 
कात्या-नार., ७६ 
कात्या., १ ०३ 
बृह्‌, कात्या., 424 
Ze. १०० 
कात्या., १६० 
३३ ९८ 
23 १२३ 
नार., ६२ 
कात्या,, ११५ 
मनु,., २६४ 
मचु,, ३३१ 
a., १९३ 
नारि, ३८६ 
बह, २३५६ 
नार., ५२६ 
TF., ४१६ 
99. “५५४ 
- 3» Woe 
यास», २४८ 
WR, १३४ 
ag, t ३२ 
मङु., ५५२ 
आप,, ६८४ 
-याश., ५९६ 


अलं धारयितुं सर्वे, 
अळब्धर्णे कृत लेख्ये, 
अलाभात्पुरुषाणां हि ; 
अलिपिज्ञ ऋणी यः स्यात्‌ , 
अझुब्धा धनवन्तश्च, 
अलेखेऽसाक्षिके देवी, 
अल्पं वा बहु वा कालं, 
अल्प॒धान्यापहरणे, 
अल्पपापसमो ज्ञेयो, 
अल्पमूल्य तु संस्कृत्य, 
अह्पाक्षरः प्रभूतार्थो, 
अस्पापराधः SENA, 


अल्पेष्वपरिपूते षु, 


23 
अवकुश्य च राजानं, 
अवयूरणनिस्सङ्ग, 
अवघुष्य च सर्वत्र, 


| *अवचने दोषिणः स्युः, 


अवधित्यागभावेन, 


| अवधेनाथवा तन्वा, 


अवध्यं यस्तु बध्नाति, 
ALATA ब्राह्मणानाहुः, 
अवध्या ब्राह्मणा गावो, 


| अवनिष्ठीवतो दर्पात्‌ , 


अवमूत्रयतो मेढ 
अवलम्बो च कतेव्यो 
*अवशिष्ट सबै, 


` अवशेनेव देवात्तु, 


अवश्यं तेन वक्तव्यं, 
अवश्यकार्या: संस्काराः, 
अवदष्टब्धस्योत्तरेण, 


| अवष्ठम्भाभियुक्त स्य 
` अवष्म्भामि युक्तानां 


अवस्करस्थलश्चभ्र 
अवहार्यो भवेचेंष, 
अवहायौँ भवेतां तौ, 
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नारि, ९३४ 
कात्या., १७६ 
महाभा., ६०८ 
व्यास., १५६ 
कात्या., २८ 
32 ९५ 

29 ६५ 
व्यास., ५३७ 
पिता., २३२ 
वृह्‌., ५२३ 
कात्या-बृह., ६१ 
FR., YS 
मनु, ५३४ 
यम,, ५३५ 
नार्‌. ४८३ 
नार, ४८५ 
नार. ५४७ 

| योत. | wey, 
Jg.. ८४ 
चार. ४९४ 
यास, ५६९ 
यम... ७८३ 
यम,. ५७३ 
मनु, ४९१ 
२२ ४९ १ 
पिता,, २१५ 
विष्णु, ७९३ 
कात्या,, ७९७ 
व्यास., १६७ 
नार., ६७० 
22 3 ६ 3 
कात्या,, २४९ 
पिता, श २०९ 
-नार,, way 
मंचु, ३५२ 


अवाग्दुशनुकूला स्री, 
अवाङनरकमाप्नोति, 
अविक्रेयाणि विक्रीणन्‌ 
अचिज्ञातं तु यत्क्रीतं 
अचिज्ञातक्रयो दोषः, 
अचिज्ञातविचेशत्वात्‌ , 
अचिज्ञात विशेषाश्च, 
अविज्ञातहृतस्याशु, 
अचिज्ञाताश्रयात्क्रीतं, 
अबिज्ञातोपलब्ध्यर्थ, 
अविद्यमाने तु शुरो, 
अविद्यमाने AÑ, 
अन्निश्यानां g सर्वेषां, 
अधिभक्त विभक्तानां, 
अधिभक्ते निजे प्रेते, 
afan: 'कुट॒म्बार्थ, 
अबिभक्तेः कृतम्नण 
अविभज्य प्रथम्भूतैः , 
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तत्प्रदेशानुमानैश्च, 
तत्प्रमाणं तु कर्तव्य, 
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तत्प्रमाणं स्मृतं लेख्य, 
तत्प्रमाणं स्मृतं सव, 
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मनु., 
१9१ 
TE., 
कात्या,, 
बह, 
याज्ञ., 
Te, 
नार , 
23 
FIM., 
मनु-विष्णु., 
मनु., 
नार., 
काला., 
देव., 
बृह., 
मनु,, 
FIA., 
हारी., 
विष्णु., 
याज्ञ,, 
वृह., 
देव,, 


तत्प्रवर्तितमन्येश्व, 
तत्प्राज्ञेन विनीतेन, 

तत्र कम च WHAM, 
तत्र कार्पासिङ्रोर्णानां, 
तत्र कार्य परिज्ञाय, 

तत्र कालेन जायन्ते, 
तत्र कालो भवेत्पुंसां, 
तत्र च ब्राह्मणीसुत, 
*तत्र चेदनु me, 

तत्र जाताः समांशाः स्युः, 
तत्र जात्यन्तरालानां. 
तत्र ज्येष्टतरो यः स्यात्‌, 
तत्र तु स्वामिनश्छन्दो, 
तत्र धमां ह्यधर्मेण, 

तत्र पूर्वश्चतुर्व्गों, 

*तत्र ब्राह्मणात्‌, 

तत्र भेदसुपेक्षां वा, 

तत्र मूलं दशनीयं, 

तत्र AFAR स्यात्‌ , 
तत्र राजमूला व्यवहाराः 
तत्र राजाज्ञया संधिः, 
तत्र राजाभिशस्तानां, 
तत्र राज्ञां भवेइण्डः, 
ag नाप्नुयाब्दन्धम , 
तत्र लब्धं तु यत्किचित्‌, 
तत्र वक्तव्यमनृतं, 

तत्र वे त्रायते यस्मात्‌, 
*तत्र वेश्यापुत्रः, 

*तत्र शूद्रे द्वादशाहः 
तन्न सत्यं ब्रुवन्साक्षी, 
तत्र सत्यं हतं सभ्यैः, 
तत्र सत्ये स्थितो धमेः. 
तत्र सत्ये स्थितो धमों, 
*तत्र सवर्णायामेव, 

तत्र सा भतृपरमा, 
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तत्र स्यात्सहशं स्वाम्यं, 


बृह., 
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श. लि.. 
बृह,, 
नार., 
मनु,, 
Jz., 
कात्या., 
मनु., 
हारी., 
विष्गु., 
ऋष्यश्षज्न,, 
मनु., 
कात्या., 
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उशना., 
अङ्गि १ 
व्याप्त., 
याज्ञ,, 


७६३ 
७३७ 
३८४ 
५२५ 
CLS 
७१७ 

६५ 
६९९ 
३६३ 
७०१ 
८३२३ 
७१८ 
४०१ 

३६ 
३८८ 
८१४ 
४२३ 
३७० 
७४७ 
१३९ 

८५ 
२४९ 
७९९ 
२९९ 
६७८ 
१४६ 
७४१ 
८१७ 
६७९ 
१३७ 

३६ 

४१ 
२६० 
८१४ 
६२२ 
६३४ 
६५२ 


३५ 


तत्र स्वमाददीत at, 
तत्र स्वामी भवेइण्डयो, 
तत्रान्यं दापयेन्द्न्धं, 
तत्रापरिवृतं धान्यं, 

तत्रापि नाप्नुयात्कामम्‌ , 
तत्रापि नाशुभं किंचित्‌, 
तत्रापि स दण्ड्यः स भवेत्‌, 
तत्रापि दृष्टं त्रैविध्यं, 
तत्राभियोक्ता IMINT, 
*तत्राम्बष्ठोग्रसंयोगे, 
तत्रासीनः स्थितो, 
तत्रेहाष्टावदेयानि, 
*तत्रेकरमिन्‌ शिक्ये पूरुषं, 
तत्रेतद्दापग्रेहिव्यं, 

तत्रैव लोकपालांश्च, 
तत्रोपशयन कार्य, 
तत्संभूय समुत्यानं, 
कतत्सेशयान्नोपयच्छेत्‌ , 
तत्सत्यं वद्‌ कल्याणि, 
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तत्सपिण्डा बान्धवाश्च, 
तत्सपिण्डेषु चासत्सु, , 
तत्समस्तु पुनस्तील्ये, 
तत्समुत्थेघु कार्येषु, 
तत्समुत्थो हि लोकस्य, 
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तत्साध्यं साधनं येन, 
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तत्साहसमिति प्रोक्तं, 
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तत्सुतो भुक्ति दोषांस्तु, 
तत्सोपाधिबलात्‌ , 
तत्स्त्रीणां जीवन दद्यात्‌; 
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तथैव तस्य दातव्यं, SK जो 


१9 ३४१ ` “तदभावे भातूपुत्र, 


*तदभावे मातापितरो, 
*#तदभावे मातृ, 
*तदभावे राजा, 
तदभावे विनियुक्तो, 
*तदभावे THe, 
*तदृभावे सहाध्यायि, 
तदभावे सुगुप्तं तत्‌, 
तदर्थ सर्वभूतानां, 
तदर्थं गुरुशुभ्रषां, 
तदर्थमशुभं कर्म, 
तदर्ध क्षत्रियो वेश्यं, 
तदर्ध मध्यमः प्रोक्तः, 
asais सद्भिः, 
*तदलामे नियुक्तायां, 
तदष्टभ!गहीनं तु, 
तदसाक्षिकृतं तत्र, 
तदा कमेवियुक्तो$सौ, 
तदा ya तद्राजा, 
तदा तच्छान्तलाभेऽथै, 
तदा तत्र नियुञ्जीत, 


तदा दद्याद्‌ द्विजादिभ्यः, 


तदा दिव्यैः परीक्षेत, 
तदा नियञ्ज्याद्विद्वांसं, 
तदाप्रश्रति यो MEIT, 
तदा विचारयेद्राजा, 
तदा स एव दण्ड्यस्तु 
तदा स MIREN, 
तदासेधं नियुञ्जीत, 
ASTANA सामन्ताः, 


तदुच्यते संसरणं, 

तदूर्ध्वं स्थापयेच्छिल्पी 

azi धनिने देयं, 

तहणं प्रान्पुयात्स वै, 

तदेनं संशयादस्मात्‌ , 
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बृह्‌., 
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तदेनं संशयारूढं, 
तदेवं द्विगुणं दाप्यः, 
तदेव यद्यनुज्ञाप्य, 
तदैव तस्य भोक्तव्यं, 
aay सर्वमप्येतत्‌ , 


aqii चैव यो भिन्द्यात्‌ , 


agda वा धर्मिष्ठो, 


तढ्गृहृयं साक्षिणो वाक्ये, 


तद्दाशेरेव दातव्यम्‌ , 
तदुश्यमाने विभजेत्‌ , 
तद्देशकुलजातीनां, 
तद्द्रव्यं सोदयं दाप्यो, 
तद्द्वव्यम्रणिकेनैव, 
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नद्धानौ हीयते वादी, 
तद्ून्घुज्ञातिविदितं, 
egga क्रिया कार्या, 
तद्टन्थुमुहृदो भृत्याः, 
agia सवै सत्येन, 
agal तत्कृतं कार्य, 
तद्भर्तारमादाय, 
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तन्मूल्याद्द्विगुणो दण्डः, 
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तस्य दण्डो भवेद्राज्ञः, 
तस्य दोषाः प्रयोक्तव्याः, 
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तस्य प्रक्षभ्यते राष्ट्र, 
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तस्य सर्वाणि भूतानि, 
तस्य सीदति ar, 
तस्यां पोनभवो जातो, 
तस्यांशं दशम दत्वा, 
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*तस्याभाषे क्षेत्रज, 
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तस्यास्तु साधन लेख्य, 
तस्याहुः संप्रणेतारम्‌ , 
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तस्यैकस्य न AIA, 
तस्यैवं सुक्त पिण्डस्य, 
तस्यैव भेदः स्तेयं स्यात्‌ , 
तस्यैव भेदस्स्यात्‌ स्तेयं, 
तस्येव वा विधानस्य, 
तस्यैवाचरण पूर्व, 
तस्यैष व्यभिचारस्य, 
IENE प्रतिगृह्याथ, 

तां ग्राममध्ये विख्याप्य, 
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तान्तवस्य तु संस्कारे, 
तान्येव पुनरालक्षेत्‌ , 
तान्विदित्वा तु कुशलेः, ` 
तान्विदित्वा तु चरितैः, 
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तावत्कुल्याः सपिण्डाः स्युः, 
तावत्सा बन्धने स्थाप्या, 
तावदन्तरतो गच्छेत , 
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तावन्न मुच्यते नारी, 
तावानेंत्र स विज्ञेयो, 


मनु, १२५ 
यम., ५९२ 
मचु., ' ५९३ 
22 “६११ 
१३ ६८५ 
कात्या., ८०० 
AT., ६०९ 
” ७३७ 
” 1०४ 
बृह,, ८०८ 
ag., ८१३ 
कात्या,, ५६ 
मठु,, ६१० 
93 ५१६ 
१ ४४७ 
नार, ५२५ 
१3 २२६ 
29 ५१० 
मनु. ५१० 
33 ७६२ 
FA, १२५ 
मनु., ८२६ 
पिता, २२८ 
नार, ५२४ 
वृह., ८०८ 
व्यास., १५७ 
मनु, ८०७ 
नार., १३४ 
मनु., ८०७ 
बह, ३७१ 
भनु-नार., १३२ 
देव, ६६३ 
FIA., ५९४ 
कालिका,पु.,२३१ 
अंज्विरा,, ६३२ 
99 ६३३. 
मनु., ३४६ 


४० 


ताबुभौ चोरवच्छार्यौ, 
99 

ताबुभौ ब्रह्मचण्डालो, 

ताघुभौ विद्धि चण्डालो, 

तासां चवावरुद्धानां, 


a3 


AEAT., 
यम,, 
अङ्गिरा,, 
मनु-नार., 


taai तु लोकाः पतिभिः समान, वसि., 


तासां Tig जा।तेषु, 

तासां प्रभावस्तमित गते के, 
तासां वणेक्रमेणेव, 
तिर्यग्योनौ तु गोवज 

तिष्ठति द्विगुणा वृद्धिः, 

तिष्ठ तिष्ठेति वा ब्रृयात्‌ , 
तिष्ठते विवशो दीनो, 
RÈK यातु, 


तिस: पुनभ्वैश्चतखः स्वरिण्यः, 


तीरितं चानुष्ठित च, 
*तुलमानप्रतिमान, 
तुलयित्वा नरं पूर्व, 


32 
तुलयित्वा शरत्काले, 
तुलाग्न्यापो विषं कोशो, 
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द्विकं त्रिकं चतुष्कं च, 
द्विकं शर्त वा गृह्णीयात्‌ , 
द्विकं शतं हि श्वानो, 
्विकेनार्थ समादाय, 
द्विगुणं तु तृतीयेऽहि, 
द्विगुणं त्रिगुणं चैव, 
द्विगुणं दणडमास्थाय, 
द्विगुणं प्रतिदातव्यं, 
द्विगुणः शोशितो द्वे दे, 
द्विगुण त्रिगुणो ज्ञेयः, 
द्विगुणस्योपरि यदा, 
द्विगुणा वान्यथा ब्रूयुः, 
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द्विजत्वमभिकांक्षन्ति, 
द्विजस्य alg adist, 
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द्वितीया वा भवेच्छूद्रा, 
द्वितीये चेव तज्ज्ञेयं, 
*द्वितीये पुत्र तृतीये, 
द्वितीये हस्तचरणौ, 
द्वितीयेऽहि aran, 
*द्वितीयेऽपराधे न स, 
्वित्रिलिपिज्ञः स्वकृतं. 
द्विनेत्रभेदिनो राजद्विष्टा, 
द्विपणे द्विशते दण्डो, 
द्विपादमथमासं तु, 


*द्विपितुः पिण्डदानं स्यात्‌ , 


द्विप्रकारा क्रिया प्रोक्ता, 
दिप्रकारो भागभृतः 
द्विरभ्यस्ताः पतन्यक्षा, 


द्विविधान्‌ तस्करान्‌ विद्यात्‌, 
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द्विशतं तु दमं दाप्यः, 
द्विसहस्रपणो दायः, 

द्वे कृष्णले समते, 
ad खर्वटस्य स्यात्‌ ., 
वैधे बहूनां वचनं, 
algal विवदेयातां, 

*द्रौ भागौ पितुर्वा, 

* लोके sandr, 

tA वेश्यः, 

al सपिण्डः सकुल्यो वा, 


दयंश वा पूर्वजस्य स्यात्‌ , 


दर्श हरेज्ज्येष्ठः, 
द्रथन्तरः प्रातिलोम्येन, 
द्यन्त रश्चानुलोम्येन, 
दृथभियोगश्व दिज्ञेयः, 
द्यवरोऽष्टपणास्त्वन्यः, 
द्थामुष्यायणका दद्युः, 
इयेकान्तरासु जातानां, 
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धकाराद्धममूर्तिस्त्व, 


*धटं च समयेन गृह्णीयात्‌ 


घटं तु कारयेन्नित्यं, 
धटः सर्वेतुकः प्रोक्तो, 
घट त्वं ब्रह्मणा सृष्टः, 
घटादीनि विषान्तानि, 
धरादुच्चतरे स्यातां, 
धटाया धर्मजान्ता च, 
घरेऽमियुष्तस्तुलितो , 
धटोऽझिरुदकं चेव, 
धनं तत्पुत्रिकाभर्ता, 
घनं पत्रनिविष्टं तु, 
घनं भवेत्समृद्धानां, 
धनं मूलीकृतं दत्वा, 
धनं यो बिश्वयाद्धातु:, 
धनं वृद्धया गृहीत्वा तु, 
*घनम्राहिणि प्रेते, 


घनमेवंविधं सवं, 
घनल्लीहारिपुत्राणां, 
धनिकर्णिकयोरेवं, 
धनिकस्योपधादोषात्‌ , 
धनिकेन स्वहस्तेन, 
धनी चोपगतं दद्यात्‌ , 
धनी तावत्‌ समादधात्‌ , 
धनुःशर्त परीणाहो, 
धनुःशतं परीहारो, 
घनोष्मणा पच्यमाना, 
धरणानि दश ज्ञेयः, 
धर्म च व्यवहार च, 
धर्म: स नो यत्र न सत्यं, 
aa एव हतो हन्ति, 
धर्मगोरवमाहात्म्यात्‌ , 
*घसंचयेया जघन्यो, 
धर्मपत्नी समाख्याता, 
धर्मपर्यायव चनेः, 
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धर्मप्रधाना ऋजवः, 
धमैप्रवक्ता नृपतेः, 
घमेरततार्थमाहृतेः 
धर्मवैशंपरित्य क्तः, 
*घर्मव्यपेक्षासु, 
YAMA पुरस्कृ, 
ayaa समाश्रित्य, 
धर्मशाञ्रविरोधे तु, 
धर्मशास्रानुसारेण, 
घमशास्त्रार्थुशला:, ` 
घमेशाख्रार्थकुशालेः, 
धर्मशाज्नार्थशाज्नाभ्यां, 
ध्मश्च व्यवहारश्च, 
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धर्मस्तु व्यवहारेण, 
घमैस्थः कारणैरेतैः, 
धमेस्याथेस्य यशसो, 
C 
घमस्याञ्यसिचारार्थ, 


9 


कात्या., 
नार., 
नार., 
FA., 
32 
थाज्ञ,, 
Fz., 
याज्ञ., 
मनु., 
मनुं., 
23 
कात्या., 
नार., 
मनु,, 
पिता,, 
आप., 
दक्ष., 
नार., 
विष्णु., 
याज्ञ., 
मनु, 2 
AR., 
देव., 
विष्णु., 
नार., 
मनु., 
नार., 
याज्ञ., 
नार., 
FAT., 
नार., 


39 


2? 


Fees 

मनु,, 
नार., 
मनु., 


६७८ 
३२० 
३३७ 
१६३ 
१६४ 
३३६ 
१७५ 
४६१ 
SER 
५६८ 
८०८ 
२६० 
३८ 
३७ 
२२२ 
८२६ 
६१३ 
२२१ 
२२० 
१०५ 
२९ 
२१६ 
६१६ 
६२१ 
९ 


४९ 


धर्मादिनोद्राह्य ऋणं, 
धर्माद्विचलितं हन्ति, 
धर्माद्विचलिता दण्ड्या, 
धर्मार्थे प्रीतिदत्तं च, 


धर्मार्थ येन दत्तं स्यात्‌, 


धर्मार्थोपग्रहः कीर्तिः, 
धर्मासनमधिष्ठाय, 


धर्म गृहीते VE: स्यात्‌, . 


धर्मेण व्यवहारेण, 
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धर्मोपदेशं दर्पण, 
धर्मोपदेशकर्ता च, 
धर्मोपधिबलात्कारैः, 
Tal विद्धस्त्वधर्मण, 
ary विभागं कुर्वीत, 
धम्ये Taga श्रोक्तं 


धान्राऽक्षराणि सृष्टानि, 
धान्यं दशभ्यः कुम्भेभ्यो, 


*“घान्यस्य द्विगुणा, 
घान्यहारी दशगुण, 


*वान्यापहार्येक्ादशयुणं, 


घान्ये चतुगुणा प्रोक्ता, 
धान्ये सदे लवे वाहये, 


| धारणं परवस्त्राणां, 


धारयेदुत्तरे पाश्वे, 
धार्य मन्वादिकं Ma, 
घार्योऽवरुद्वस्त्वृणिकः, 
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धृत वस्रमलङ्कारो, 
घेनावनुडुहि क्षेत्रे, 
Rast वहन्नरवो, 


ध्यायस्यनिष्टं यत्किचित्‌ , 
gi दूतात्कलियेस्मात्‌, 


ध्वजाहृतं भवेत्तु, 


ध्वजिनी सन्धिनी चेव, 
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न 
न कथंचन दुर्योनिः, 

न कश्चियोषितः शक्तः, 

न कालहरणं कार्य, 

न किरिंवषेणापवदेत्‌ , 

न कुर्युसतत्तदेवैषाम्‌, 

*न कृष्टिपैत्तिब्राह्मणानां च, 
न कुष्टयसमर्थलोहकाराणां, 
न केनचित्कृतो यस्तु, 

न कुद्धैनीपि संसष्टेः, 

ने क्लिश्यन्ते साक्षिसभ्या, 
न क्षयो न च वृद्धि स्यात्‌ , 
न क्षेत्रणृहदासानां, 

*न गणिकाधूतैचारिणी, 
नगरग्रामगणिनो, 
नगर्‌ग्रामदेशेषु नियुक्ता, 
नगर प्रतिरुद्धः सन्‌ , 

न गूहेतागमं केता, 

नग्नो मुण्डः कपाली च, 
न ग्राह्यो ह्यन्यथाकारी, 

न च तत्कारणं व्रूयात्‌ , 

न च तइण्डपारुष्ये, 

न च द्विषन्त्यास्त्यागोऽस्ति, 
न च पूर्वापरं विद्यात्‌ , 

न च प्रापितमन्येन, 

न च भार्याकृतमृणं, 

न च मिथ्यासियुञ्जीत, 

न च लाभो5ध॑मासाय, 

न च वासांसि वासोभिः, 
न चादत्वा कनिष्ठेभ्यो 

न चाद्येः कालसंरोधात्‌ , 
न चान्यत्कारयेत्क्म, 

न चातिमृच्छति fers, 

न चार्थसिद्धिरपभयोः, 

न चाइूतो वदेत्किचित्‌ , 

न चेत्त्रिपक्षात्‌ प्रत्रयात्‌ , 
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न चेत्प्रत्यसिजानीयात्‌ , 
न चेद्वनिकदोषेण, 
*न चेक पुत्रं दद्यात्‌ , 
न चेकस्मिन्‌ विवादे तु, 
न चेवस्रीवधं कुर्यात्‌ , 
न चेवोपयतं दद्यात्‌ , 
न चोत्तमां न चाकामां, 
न जघन्यतमस्तेषां, 
न जातु ब्राह्मणं हन्यात्‌ , 
*न जीवति पितरि रिक्थं 
न जैहमेन sada, 
*नटयितयेनुवादित्वं, 
नटश्च करणश्चैव, 
न च तं नयेत साक्ष्यं तु, 
न तं भजेरन्‌ दायादाः, 
न तच्छक्यमपाहरतु, 
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न तत्पुत्त्रा ऋण दद्युः, 
न तत्पुत्रेभंजेत्साध॑, 
न तत्प्रवर्तयेद्रा जा, 
न तत्र कारणं भुक्ति:, 
न तत्र दोष: पालस्य, 
न तत्र प्रणयेइण्डं, 
*न्‌ तत्र बीजी, 
न तत्र रोपयेत्किचित्‌ , 
न तत्र विद्यते किंचित्‌ , 
न तत्र विद्यते दोषः, 
न तत्र विषमं भाग, 
न तत्र स्वामिनो दोषः 
न तत्रान्या क्रिया प्रोक्ता, 
न तस्सिद्धिमवाप्रोति, 
न तत्छुतस्तत्सुतो, 
न तद्दद्याद्वि्वाञ्च, 
न तदू व्यभिररेद्राज्ञां, 
न तल विद्यते व्योम्नि, 
न तस्य प्रतिमोक्षोऽस्त 
न तस्य वेतनं दद्यात्‌ , 
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न तस्यान्येन कर्तव्यं, 
न तस्थोत्पादये तुष्टि, 
न तु चारणदारेषु, 
न तु हृष्टं छलं राजा, 
न तु नामापि गृह्यात्‌ , 
न तु पक्षान्तरं गच्छेत्‌ , 
*न तु पापीयसो जीवनम्‌ , 
*न तु स्री पुत्रं, 
32 
न तेः समयमन्विच्छेत्‌ , 
*न त्वकामे पितरि 
न त्वन्नभेदं विप्रस्य, 
न त्वहोढान्विताश्चोरा, 
+न त्वेकं पुत्र, 
न त्वेवाधौ सोपकारे, 

33 
न दग्धः सर्वथा यस्तु, 
न दश्धश्चेच्छुद्विमियात्‌ , 
न दत्त स्रीधनं यासां, 
न दद्यादुत्तरं यावत्‌ , 
न दद्याहणत्रद्दाप्यः, 
न दद्याद्यदि तस्मात्‌ स, 
न दातव्यं तु पुत्रेण, 
न दाता तत्र दण्ड्यः स्यात्‌ , 
न दिव्यैर्साक्षिभिर्वापि, 
नदीतीरे प्रकुरते, 
नदीतीरेषु तद्विद्यात्‌ , 
नदीनां संगमे तीर्थे, 
नदीषु नातिवेगे3, 
नदीष्ववेतनस्तारः, 
नदीसन्तारकान्तार्‌, 
नदीसरोतःप्रवाहेण, 
न दष्टं यच पूर्वेषु, 
न दृष्टदोषः वतैव्या, 
न देयं तेषु दिव्यं, 
कन देवमृत्यातिथिभ्यी, 
न दोषं प्राप्नुयाटिचित्‌ , 
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*न नास्तिकेभ्यः कोशो, 
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न निषध्योऽल्पवा धस्तु, 
न निहारं Raa: कुयुः, 
*न नित्षेपोपनिधि, 

न निष्क्रयविसर्गाभ्यां, 
+न परपुरुषममिभाषेत, 
न परेण समुद्दिष्टान्‌ , 

न पातयेत्ताम प्राप्य, 

न पुनद्विंविधः प्रोक्तः, 
न प्रतिग्रह भूदेया, 

न प्रावृषि विषं दद्यात्‌ , 
न प्रेषिते त्वलेकुर्यात्‌ , 
न बन्धने न वेरूप्यं, 

न बान्धवा न सुहृदो, 
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+न ब्राह्मणस्य कोशं, 
कन ब्रूयादक्षरसमं, 
न भर्ता नेव च सुतो, 
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न॑ शक्यतेऽधुना कतुं, 
न शक्यो न्यायतो नेतुम्‌ , 
*न शारीरो घ्राह्मणद्रडः, 
न शारीरो ब्राह्मणस्य, 
न शीते तोयसिद्धिः स्यात्‌ , 
*न RIIA, 
न शूद्रायाः स्मृतः कालो, 
ने शोचन्ति यत्रैता, 
नश्यते विनिपाते तु, 
न श्रमातों न कामातों, 
न श्रोत्रियो न लिङ्गस्थो, 
*न श्हेष्मव्याध्यर्दितानां, 
नेष्टं विजग्धं कृमिभिः, 
नष्ट: gafa: क्लीबः, 
नएंस्यान्वेषणे कालं, 
नष्टापरतमासादं, 
नष्टा या पालदोषेण, 
नष्टे ad प्रत्रजिते, 
नष्टे मृते वा ऋणिके, 
नष्टो देशो विनष्टश्च, 
न स तं प्रापुयात्काम, 
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न सन्ति यस्य राष्ट्रे, 
न सन्ति सांधवो यत्र, 
न से राज्ञा नियुक्तव्यो, 
न साक्षी नृपतिः कार्यों, 
न॑ सा देया न च ग्राह्या, 
भ सावद्यं न च न्यूनं, 
ने सा सभा यत्र न सन्ति, 
न साहसिकदण्डप़ो, 
*न स्तनौ विवृतौ कुर्यात्‌ , 
“न स्त्रीकृलं पतिपुत्रौ, 
न सॅत्रीणामुपभोगः स्यात्‌ 
भ स्त्री पतिकृतं दद्यात्‌ , 
ने संत्रीभ्यो बालदासेभ्यः, 
न्‌ स्थावरमांधिमृते वचगात्‌ , 
न स्वर्गाच्च्यवते लोकात , 
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न स्वातन्त्येण कर्तव्यं, 
न स्वामिना निसृष्टोऽपि, 
न स्वामी न च वे शत्रुः, 
*न हाय राज्ञादेव, 
न हार्य स्त्रीधनं राज्ञा, 
न हि जातु विना दण्डं, 
न हि तस्यास्ति किंचित्सवे, 
न हि दण्डारते शक्यः, 
न हि प्रत्यर्थिनि प्रेते, 
न हि स्वल्पेन तपसा, 
न हीनपक्षां युवति, 
ना 


नाभिस्तृप्यति काष्टानां, 
AIGA राज्ञा ललारेषु, 
नाज्ञानेन हि युज्यन्ते, 
नातथ्येन प्रमाण तु, 
*नाति द्वितीये जन, 
नातिभार्ग्य ynat, 
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नात्यन्तं पीडनीयाः स्युः 
नाथवत्या WAR, 
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नाददीत नृपः साधुः, 
नाधिकं दशमाहयात्‌., 
नाध्यधीनो न वक्तव्यो, 
नानापरयानुसारेण, 
नानापौ रसमूहस्तु, 
नानायुधधरब्रताः, 
नानाणेवसमवाये, ' 
नानालिपिज्ञौ कर्तव्यौ, 
नानाशास्रवचो, 
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*नानृतवचने दोषो, 
नान्तकः सर्वभूतानां, 
नान्तरेणोदकं सस्यं., 


मनु,, 
मनु., 
FIA., 
श.-लि., 
श.-लि., 
नार., 
मनु., 
53 

नार., 
कात्या., 


22 


महाभार., 
मचु., 
कात्या. 
39 
गोत., 
व्यास., 
मय नि 
गोत., 
बुह्‌., 
नार, 
aF., 


29 
JE., 
लक्ष्मी , 
PM., 
नार., 
गोत., 
महामारत., 
नोर., 


६१९ | नान्यत्पक्षान्तरं गच्छेत्‌ , 
३८५ | नान्यथा तत्पुनः कार्ये, 
३०३ | नान्यदन्येन aay, 
७५२, नान्य द्वतृवियोगासि, 
७७२ | नान्यस्मिन्विधवा नारी, 
२६९ | प्रज्ञास्तीह, 
३९३ नान्यो धर्मोऽत्र विज्ञेयो ’ 
५११ | नान्वये सति सर्वस्व, 
११५ | नापराह्ने न मध्याहे, 
६१२ | नापृष्टेरनियुक्तर्वा, 

५५ | नाप्राप्तव्यवहारैस्तु, 
*नाबीजं क्षेत्र फळ, 
नामिदध्नोदकस्थस्य, 

६०८ | नाभिमात्रजले स्थाप्यः, 
७८५ | नाभिमात्रोदकस्थस्य, 
४४६ | नासियोञ्यः स विदुषा, 
१२० | नामघाटागमं संख्यां, 
७३९ | नामजातिग्रहं त्वेषां, 

२९१ | नारीणां स्वैरव्ृत्तीनां, 

२८१ | नारीषु नित्यं शुचिभूषितासु, 
२८१ | नार्तानां तोयशुद्धिः स्यात्‌ , 
३०७ | नातो न मत्तो नोन्मत्तो, 
५८२ | नार्थसम्बन्धिनो MA, 
७७९, 


*जायः सजातीयाः, 
नार्याः षडागमं वित्ते, 
नार्वाक्‌ संवत्सरा द्विँशात्‌ , 
नाविद्यानां तु aaa, 
नाशक्तो धनिने ad, 
नाश्नन्ति पितृदेवास्तत्‌ , 


नाश्य आयः शूद्रायां, 
२५ | नाष्टिकरुतु प्रकुर्वीत, 
) | नासमवेता agat: ब्रूयुः, 
४० | नासहद्घाद्धरेत्फालं, 
३३ | नासेद्वव्यः क्रिधावादी, 
१४६ | नास्तिकव्रात्यदारारिन, 
६०८ 


नास्तिके दृष्टदोषे च, 
नास्ति सत्यात्परो धर्मा, 


मनुः, 
अङ्गिरा., 


` याश,, 


TT., 
कात्या., 

23 
हारी., 
qe, 
नार., 
कालि-पु., 

नार,, 

बृह्‌., 
मनु-नार , 
महाभार., 
विष्णु. 
नार., 
मतु., 

39 

श.-लि., 

| 29 
नार., 
कास्या., 

०३ 

32 
भचु-वि., 
आप., 
कात्या.., 
गोत., 
ae, 


नास्ति tot क्रियामन्त्रैः, 
नास्ति सीणां पृथग्यज्ञो, 


नास्वतन्त्राः स्रियो ग्राह्याः, 


नाहमेवं पुनर्वच्ये, 


23 


नि 


निक्षिपे त्तत्सकुल्येषु, 

_ निक्षिप्तं वा परद्रव्यं, 
निक्षिप्तस्य धनस्यैवं, 
निक्षेपं वृद्धिशेषं च, 
निक्षेपः पुत्रदारं च, 
निक्षेपस्याघुना सम्यक्‌, 
नित्तेपस्यापहर्तारं, 
*निच्षेपान्वाहितन्यास j 
निक्षेपो नाम तत्प्रोक्तं, 
निक्षेपोपनिधो नित्यं, 
निक्षेपो यः कृतो येन, 
निखेयो निश्चलः कार्यों, 
निखेयोऽयोमयः शङ्कुः, 
निगूढचारिणश्चान्यान्‌ 5 
निगृह्य दापयेचेनं, 
निग्रहाद्वडवायां च, 
*लिग्रहानुग्रह, 
निग्रहानुग्रहं दण्डं, 
निग्रहानुग्रहाद्राज्ञः, 
निजधर्माविरोधेन, 
नित्यं दिव्यानि देयानि, 
नित्य नेमित्तिकं काम्यं, 
नित्यं स्थितस्ते gèn, 
नित्यप्रवाहिनी यत्र, 
नित्यस्नानकृतां वेणीं, 
निदेशकालादार भ्य, 
निधायोरसि संशुद्धा, 


Fata लब्ध्वा, 


22 


निधिनिष्फलवित्तं च, 


aF., 


मनु-विष्णु. १ 
PAT., 
कात्या-उशना., 


उशना., 


नार,, 
22 
मनु., 
कात्या., 
नार., 
बृह., 
मनु, 
Ig., 
नार,, 
मनु., 
3) 
नार,, 
मनु-नार., 
ag., 
29 
नार,, 
हारी., 
बृह., 
बृह., 
याश., 
पिता., 
बृह्‌, 
मनु., 
व्यास., 
INR., 
Iz., 
STAT. , 
विष्णु, 
$9 


IR., 


निधीनां तु पुराणानां, 
*निध्यन्वाधियाचित, 
निन्यैव लोके भवति, 
निन्यैव सा स्मृता लोके, 
निबन्धं दापयेत्तत्र, 
निबन्धमावहेत्तत्र, 
निमज्योत््षवते यस्तु, 
निम्नगापद्दतोत्सृष्ट, 
निम्नोन्नताच ध्वजिनी, 
निम्नोपलक्षिता सा तु, 
नियच्छेयुभातें यां तु, 
*नियतं क्षेत्रिणा, 
नियन्ता चात्मदोषाणां, 
*नियमातिक्रमिणमन्यं, 
नियुक्तश्वाच्यदण्ड्यानां, 
नियुक्ता गुरुभिगच्छेत्‌ , 
*नियुक्तार्‍यां सपिण्डे, 
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*निरुदकस्तरो, 

निरुद्धो दण्डितश्वैव, 
निरुध्यमान प्रश्नं च, 
निरोद्धव्या च ताड्या च, 
निसेधनेन बन्धेन, 
निगच्छेस्तृणकाष्ठानि, 
निंगच्छुतस्तस्य दारु, 
निगते तु यदेतस्मात्‌ , 
निर्णय तु यदा कुर्यात्‌, 
निणयन्त्वन्यथा कुयुः, 
निणय भावितौ दद्यात्‌ , 
निर्णयं सा तु राजाज्ञा, 
निर्णयश्च यथा तस्य, 
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निवासश्च स विज्ञेयः, 
faa चापि रमणे, 
निवेदितस्याकथनं, 
निवेद्य दद्याठिप्रेभ्यः, 
निवेशकाले कर्तव्यः, 
निवेशसमयादूष्वे, 
निवेश्य कालं वेषं च, 
निवेष्टकामो रोगातों, 
निशोपधिबलात्कार, 
निश्चयं स्म्रतिशास्त्रस्य, 
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निष्टुराश्वीलतीनत्वात्‌ , 
निष्पद्यन्ते च सस्यानि, 
निष्पायमा न des, 
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निहितानि तथान्यानि, 
निहिता यत्र इश्यते, 
निहवे तु यदा वादी, 
निवे भावितो दद्यात्‌ , 
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Ra भोगं न यो दद्यात्‌ , 


नीवीस्तनप्रावारणमूर, 
नृत्यादिकं ठु तच्छिक्षन्‌ , 
नृपद्रोह प्रद्नत्तोनां, 
JAR साहसे च, 
नुपार्थष्वमिशापे च, 
नृपाधिकृतसभ्याश्व, 
नृपाश्रयं प्रवक्ष्यामि, 
नृपाश्रयास्तथा चान्ये, 
नृपेपश्यति तत्कार्य, 
नृपोऽध्यच्षस्तथा ग्रामः, 
नुन्‌ प्रशसत्यजस्न यो, 


*नेत्रकन्धराबाहुस कथ्यंस भन्ने , 


नेत्ररुर्गलरोगश्च, 
नेत्रवक्त्रविकारेण, 
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नेगमस्यैस्तु तत्कार्य, 
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नोत्पादकः प्रजाभागी, 
नोत्पादयेत्‌ वयं कार्य, 
नोद्विवाहिकेषु मन्त्रेषु, 
नोंपभोगे बलं कार्य, 


नोंपस्थितो यदा कश्चित्‌ , 


न्यज्ञावगुरणं वाचा, 
न्यायं वा नेच्छते कतु, 
न्यायमार्गादपेतँ तु, 
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F., ९४ | न्यासं कृत्वा ततश्चार्थ, 
FF, २०० | न्यासदोषेण नाशः स्यात्‌ , 
Fg., २६ | न्यासद्रव्यं न ग्रढीयात्‌ , 
» ७७३ | न्यासद्रव्येण यः कश्चित्‌ , 
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मनु., ५८३ | *पङ्कशेवालदुष्टप्राह, 
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कात्या., १०६ | पञ्चकृष्णलको माषः, 
मचु.. ७३८ | पञ्चग्रामी बहिः कृष्टात्‌ , 
१ ४६ | पश्चस्वापत्सु नारीणां, 
मनु, ६४२ | पञ्चधा वा भवेत्कार्य, 
बृह., १८३ | qaaa: RÀ तु, 
१० ८४ | पश्च पश्वनृते हन्ति, 
कात्या,, ४७२ 5 
TEAT., ५० | पञ्चबन्धो दमस्तत्र, 
कात्या,, ३५ | पञ्चमं त्विन्द्रदेवत्म॑, 
” ३६ | पञ्चमः कीतकः पुत्त्रो, 
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प्रणमाषस्तु विशत्यां, 
“प्रश्चमाषा गवि, 
पञ्चरात्रे पघरात्रे 
पश्चवर्षावस ले तु, 
प्रथ्चाशत्तु भवेहृण्ड:, 
पञ्चाशत्पणिको दण्डः, 
पञ्चाशत्पलिकं भूयः, 
प्रञ्चाशतस्त्वभ्यधिके, 
पटे वा ताम्रपट्टे वा, 
पणं याने तरं दद्यात्‌ , 
पणक्रीडावयोसि श्व, 
पणाः MR भवेइृण्ड:, ' 
पृणानां ग्रहणां तत्स्यात्‌ , 
पणानां द्वे शते साधें, 
पणानेकशफे दद्यात , 
पणान्‌ दाप्यः पश्चशतैः, 
पणेनिंबडः पूर्वस्यां, 
पण्यं गृहीत्वा यो मूल्यं, 
पण्यं aut तत्‌ , 
*पण्ये वणिग्भिरर्धापचयेन, 
पण्यमूल्यं भृतिन्यासी, 
पण्यमूल्यं भ्वतिस्तुष्टया, 
पण्यस्योपरि संस्थाप्य, 
पण्येषु हीनं क्षिपतः, 
पतनं क्रियते यत्र, 
पतनीयकृते क्षेपे, 


*पतनीये कृते कमेण्यनन्तरो, 


पतनीयैरुपक्रोशेः, 
पतिं वा नामिचरति, 
पतिं शुश्रूषते येन, 
पर्ति हित्वा निकृष्टं स्वं, 
पतितं पतितेत्युक्तवा, 
पतितः तत्सुतः क्लीबः, 
पतितः पतितापत्यं, 
पतिघ्नी च विशेषेण, 
क पतितहीबाचिकित्सरोग, 
पंतितस्य: धनं हृत्वा, 
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स्रीधनस्येति धर्माध्यम्‌ , 
स्री नानुक्ता बहिनिष्क्रामेत्‌ , 
सत्री निषेघे शत दण्ड्या, 


१४ 


विष्णु., 
कात्या., 
fay., 
यम., 
मनु., 
१9 
गोत., 
मञु., 
कात्या., 
कात्या., 
मजु., 
3? 
F., 
१३ 
22 
नार-मनु., 
विष्णु, 
मनु., 
यम., 
मनु., 


हि 
पेठीन., 
नार., 
बृह., 
नार., 

22 

मनु-क्रात्या,, 
काय्या,, 
FF., 
श. लि., 
कात्या., 
गोत., 
बृह.) 
नार,, 
FIAI., 
श. लि., 
याज्ञ., 


१०५ 


८३१ 
३८१ 
५४० 
७८६ 
4149 
५११ 
५४२ 

डरे 
११६ 
१९९ 
५०५ 
७८४४ 
७८६ 
४११ 
४१२ 
५७९ 
५९३ 
६१२ 
६३८ 
११७ 
६८९ 


ख्रीपुगोऽश्वपशुस्तेयी, 
खीपुंधर्मो विभागश्च, 
स्रीपुंसयोग इत्येतत्‌ , 
स्रीपुंसयोनिंगूढायां, 
agama संबन्धो, 
ख्रीपुंसवते नोपायः, 

aigat वञ्चयन्तीह, 
algal हेमरलानि, 
स्रीपुंसौ यत्समेयातां, 

स्री प्रसूताऽप्रसूता वा, 
dawaa वश्वयन्ति, 
स्रीबाळत्रह्मणप्रांश्च, 
*ख्जीबालवृद्धाः, 
ख्रीबालाभ्युपपत्तो च, 
स्रीबालार्तान्‌ लिप्यविज्ञान्‌ , 
ख्रीबालोन्मत्ततृद्धानां, 
स्रीबुद्धेरस्थिरत्वात्त, 
ख्रीमिर्भतेवचः कार्य, 
*स्रीरक्षातज्जीवनं च, 
ख्रीशुल्कानुग्रहार्थ च, 
स्रीशुल्केषु न वरद्धिः स्यात्‌ , 
स्रीषु रात्रौ बहिर्ग्रामात्‌ , 
स्रीपुवृत्तोपभोगः स्यात्‌ , 
स्रीवृद्धवालकितव, 
स्रीष्वनन्तरजाताएु, 
steal लोहशयने, 
स्थळनिम्ननदी्रोत, 

स्थानं गृहं ग्रहस्थत्वं, 
स्थानं imagi च, 
स्थानदोषः BHA, 
स्थानभ्रष्टास्त्वपङक्तिस्थाः, 
स्थानलाभनिमित्तं यत्‌ , 
स्थानात्स्थानान्तरं गच्छेत्‌ , 
स्थानाद्वान्यत्र गमनात्‌ , 
स्थानान्येतानि दण्डस्य, 
स्थानासेघः कालकृतः, 
स्थानेषु धमेजुष्टेषु, 


५१० 

४३ 
६०१ 
६१६ 

BR 
६०१ 
५२१ 
५५७ 
"०७७ 
६४५ 
५२३ 
५७३० 
Seo 
८३३ 
१६६ 

७२ 


११८ 


६२८ 
८३१ 
३७४ 
२९१ 
२७० 
७८७, 
११२ 
८१२ 
५२८ 
४४० 
३४० 
१५७ 

५२ 
१६४ 
२७७ 
१४० 
२३९ 
७८२ 

५२ 
६८७ 


स्थाप्रयन्ति तु .यां वृद्धिम्‌ , 
स्थापयेदासने तस्मिन्‌ , 
स्थापितं येन विधिना, 
स्थापितां चैव मर्यादाम्‌ , 
स्थाप्यतेऽन्यगृहे द्रव्यम्‌ , 
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स्मृत्याचारव्यपेतेन, 
स्मृत्योविरोधे न्यायस्तु, 
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स्वकदापि चित्ताद्धि, 
स्वकाम्ये वतेमाना सा, 
स्वकुटुम्बाविरोघेन, 
स्वकुलं पृष्ठतः कृत्वा, 
स्वचर्यावसितानां तु, 
स्वच्छुन्दगा तु या नारी, 
स्वच्छन्दविधवागामी, 
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स्वतन्त्रोऽपि हि यत्कार्यम्‌ , 
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*स्वनिहिताद्राज्ञे, 
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स्वहस्तलिखितमसाक्षिकम्‌ , 
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